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Constitutional law constitutes the foundational principles of contemporary
states. It delineates the structure of the state and its system of governance. It
organizes the public authorities in terms of their composition, jurisdiction, and
interrelations, both with each other and with individuals and citizens. It enshrines the
rights and freedoms of humans and establishes fundamental safeguards for protecting
these rights and freedoms, ensuring their use, and preventing encroachment upon
them. Consequently, this law is closely intertwined with the environment in which it
operates, including its political, social, economic, and historical conditions. It
regulates authorities and their relationships with individuals.

The Constitution is the supreme source for all state laws, rules, and
administrative and legal systems. This is based on the premise that the efficacy,
appropriateness, and respect for laws and decisions within society fundamentally
depend on the strength, integrity, and suitability of the Constitution itself, along with
its provisions and systems.

In light of this, constitutional rules serve as the legal foundation for determining
the system of governance and exercising public authority in the state according to
their mandates. Thus, power only exists when the constitution is in place and
becomes apparent to the extent determined by it.

While constitutional law primarily deals with organizing public authorities, it
also acknowledges the role of individuals within a society. It concerns itself with
individuals' exercise of their rights and public freedoms. In this context, it intervenes
to balance authority and autonomy, thereby preventing conflicts between the two.

Constitutional law reveals the relationship between the individual and society,
rulers and the ruled, and freedom and authority. It orchestrates a harmonious
coexistence between power and liberty within the framework of state institutions,
recognizing this as essential for achieving the social order that underpins governance.

Moreover, constitutional law studies constitutions, which are fundamental
cornerstones for establishing state institutions and regulating the relationship between
the governed and those in power. It explains how leaders are chosen and how they

conduct governance affairs. Additionally, constitutional law examines the origins of
constitutions, methods of their amendment, and instances of their termination. It also
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defines the relationship between the body, the highest legal document in the state, and
other laws, which must be consistent with it. This necessitates establishing
constitutional control over rules, which countries implement through political or
judicial means.

In light of the above, constitutional law is the discipline that studies the state in
terms of its origin, structure, and organization of its authorities. It also examines
constitutions in terms of their definition, forms, creation, modification, and
termination.
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Part One:

General Theory of the State
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While the general theory of the state has yet to be fully developed, and its
content remains a subject of disagreement, it is considered the primary gateway to the
study of constitutional law. Given that the state is a social, political, and legal
phenomenon, it raises various questions and challenges akin to most social
phenomena for constitutional law scholars. These questions encompass its origin ,
historical development, and the fundamental pillars upon which it stands. Addressing
these aspects introduces complexities in distinguishing them from their defining

characteristics. Furthermore, the multitude of forms the state can take adds to the
complexity, despite the unity of purpose for which it was established.
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The definitions of the state have varied with the diversity of perspectives from legal
and political scholars, reflecting their differing focuses on specific factors and
aspects, as well as the historical evolution and status of the state throughout the ages
up to the present day.

In ancient times, the concept of the state was recognized by philosophers such as
Plato and Aristotle, who viewed the state as the city in which they lived. Plato defines
it as the society of individuals formed to achieve the common good.' In Roman times,
the term ‘state' referred to the political entity of the city-state (CITY STATE), a time
that gained popularity in the Middle Ages and was widely used in several places in
Europe, especially Italy.

Similarly, Hauriou and Higuel defined the state as a stable human community within
a specific territory, monopolizing the authority of material compulsion." As for the
jurist BARTHELEMY, he described the state as an organized entity subject to
political power and associated with a specific territory." This approach was also
adopted by the English jurist HINSLEY, who considered the state of being ‘a political
institution to which individuals are connected through evolved organizations.'

In Arab jurisprudence, several definitions of the state have been presented, but most
converge on the same constituent elements, with some variation in adapting these
components. One of the most prominent definitions is that of Dean Suleiman al-
Tamawi, who stated: 'The state represents a large group of people residing within a
specific territory, possessing legal personality, order, and political independence.'
Another definition by Dr. Mohsen Khalil considers the state to be a group of
individuals permanently residing in a specific territory, governed by a political
authority that fundamentally operates independently from those it controls.'

Regardless of these diverse definitions, we believe a comprehensive state report must
encompass all its essential elements, including the people, the territory, and the
political authority. Therefore, we propose the following definition:" It is a collective
of individuals who reside continuously within a specific region and are subject to an
officer vested with sovereignty.
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The subject of research into determining the origin of the state and the basis of
authority within it is complex. This is because understanding the circumstances and
factors that led to the emergence of the state simultaneously involves defining the
foundation upon which its authority is built. Furthermore, once political power is set
within its territory, the state fully establishes all its elements.

Constitutional law scholars have diverged in defining the origin of the state and
the basis of authority within it. Their opinions have revolved around five distinct
directions, manifested in theocratic theories, or those that exploit religion for political
purposes; democratic approaches; the theory of power; the theory of familial
evolution; and the theory of historical or natural evolution. The following is a concise
overview of these directions: "
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Section One: Theocratic Theories (Religious Theories)

Theocratic theories posit that the state is a divine system whose authority
originates from God. He is the one who selects rulers, elevating their will above that
of the governed. The dholywill has conferred sovereignty and power upon these
rulers. These theories have been utilized to reinforce kings’ authority and justify their
tyranny, enabling them to evade oversight and accountability, as they are only
answerable to God. This is based on the notion that their divine nature transcends
human nature, and their decrees hold more weight than the will of the governed.

While theocratic theories agree on establishing rulers' authority on religious
grounds, their selection differs. The ruler deification theory deems the ruler as a god
for their people, granting them absolute power over their domain. The ruler is the
source of authority and sovereignty. Ancient civilizations such as Iraq, Egypt, Persia,
India, China, and Rome generally followed this principle.

Conversely, the theory of direct divine right or divine delegation considers the
ruler a human chosen by God and entrusted with power. This theory also bestows
rulers with absolute authority. This theory gained traction with the advent of
Christianity, especially when embraced by the Church in its early days. It aimed to
diminish the power of emperors and establish allegiance to the Church's leadership,
justifying their authority as divinely ordained. Saint Paul declared, 'All authority is
derived from the divine will; therefore, the ruler's authority is obligatory, as they
merely execute God's will. Whoever disobeys the prince or ruler disobeys God.' In
the late nineteenth century, Pope Leo XIII even asserted that rulers derive their
authority directly from God, and the people do not possess the authority to grant
rulership, as only God is the source of all power on Earth.

On the other hand, the theory of indirect divine right or divine providence posits
that God does not directly choose rulers. Instead, the people choose them under the
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guidance of God. This theory was embraced during the medieval Christian era by
Church leaders to curb the tyranny of emperors. Thus, these theories served ulterior
motives, far removed from ethical considerations. Rulers used them to justify their
absolute authority, enabling them to oppress and tyrannize. Furthermore, the Church
used these theories to establish its supremacy over rulers, as the Church's authority is
directly derived from God. Based on this argument, the Church governed Europe for
nearly a thousand years."
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Branch Two: Democratic Theories:

Democratic theories are based on the premise that power emanates from the people.
Therefore, the authority of a ruler is legitimate only when it originates from the free
will of the governed community. One of the essential theories in This regard is the
social contract theories put forth by Greek philosophers and religious scholars in
Europe, aimed at challenging the authority of monarchs in favor of Papal power.
However, the most renowned philosophers who advocated these theories are Thomas
Hobbes, John Locke, and Jean-Jacques Rousseau. These philosophers unanimously
agreed on the foundation of the state, the social contract, through which individuals
transitioned from a state of nature to organized communal life to establish governing
authority.

Thus, the origin of the state traces back to the community’s collective will. This
signifies that individuals came together and agreed to establish a political society
subject to supreme authority, meaning they decided to create a state. The state
emerged due to a social contract entered into by the community.

These theories have been instrumental in shaping human rights and freedoms,
promoting democratic ideologies, particularly individualism, and have served as
intellectual foundations for political movements and constitutional amendments in the
18th and 19th centuries. Nevertheless, they have been the most successful political
deceit in history.

Despite these achievements, these theories have faced substantial criticism from
jurisprudence due to their inherent flaws. The concept of the contract is hypothetical,
and the idea of contracting itself is inconceivable due to the impracticality of
obtaining the consent of all individuals. This contradicts legal principles, as the
binding force of contracts only exists in the presence of a community. Additionally,
the assumption that individuals relinquish political rights and freedoms or conflicts
with personal rights should not be subject to contracting or relinquishment.
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Branch Three: Theory of Power and Domination:

This theory asserts that the basis of authority is power. The state system is
considered a system imposed through power, wherein its owner enforces their
authority over others who submit to their strength and submit to their rule. The
historical emergence of ancient states based on power is a clear testament to this.
Advocates of this theory include the German thinker Oppenheimer and the French
thinker Charles Beaudin. Oppenheimer contends that the state relies solely on power,
serving as a social organization established by the dominant force with the intention
of economically exploiting the weak. Charles Beaudin attributes the origin of
political communities to either agreement or power, asserting that power is the
primary source due to the ancients' reliance on violence and force.

However, this theory can only partially be embraced. Regardless of its origin,
authority cannot sustain itself solely through material power. Instead, consent and
voluntary acceptance of the governed are necessary for the continued imposition of
authority. Authority requires the satisfaction of those subject to it and their willing
compliance with its commands.
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Branch Four: Theory of Familial Evolution:

This theory is based on the concept of paternal authority. It posits that the family
evolved, giving rise to clans, then tribes, then political city-states, and states.
Accordingly, the state originated as an extension of the family, considering it the
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fundamental unit within society. Thus, the origin of the ruler's authority can be traced
back to the paternal authority of the head of the family, who wielded control and
command over family members.

Despite some similarities between the family and the political community, this
theory needs to be revised in explaining the origin of the state. Pure and enduring
political authority cannot simply be seen as an evolution of the transient authority of
the family head, as the goal states that goals end beyond those of the family. The state
endures through successive generations. Additionally, the emergence of states was
not a result of the evolution of a particular family but rather a consequence of diverse
political and economic circumstances and factors.

In conclusion, while the theory of familial evolution draws parallels between the
family and political entities, it falls short of explaining the true origin of the state. The
broader and enduring nature of state authority, coupled with the multifaceted political
and economic factors involved in state formation, sets it apart from a mere extension
of familial authority
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Branch Five: Theory of Historical or Natural Evolution:

This theory is the most favored among contemporary jurists. It rejects preceding
theories for their extreme excesses in attempting to isolate the fundamental basis
upon which they rest to elucidate the origin of the state.

According to this theory, the emergence of the state was influenced by
numerous and diverse factors, varying in significance from one state to another based
on their unique nature, history, and social and economic conditions. As a result of the
interaction of these factors, a sense of interconnectedness among community
members arose, driven by a desire for communal living and the pursuit of shared
interests. This community gradually evolved into a state.

Consequently, each state's origin differs due to its particular circumstances. In
certain societies, kinship bonds played a significant role in state development as they
constituted a strong link within the community, influencing individual, family, clan,
and tribal lives, ultimately leading to the formation of the state. On the other hand,
religion exerted a more significant influence in forming the state in different societies
due to its role in shaping individual beliefs and customs. In some instances, a
common language shared custom, or mutual goals were fundamental factors in the
emergence of the state.

Among the notable jurists who adopted this theory is the jurist (Deji), who views
the state as a social phenomenon governed by political differentiation. This is realized
by establishing a distinction between rulers and the ruled. Rulers impose their will
through various means upon the governed, whether material or immaterial, exerting
force to ensure compliance. However, this criticism is inaccurate, as power is not
limited to material strength. Instead, it includes the ruler's influence, political
acumen, intellectual prowess, and literary abilities, all aimed at the enatreed's
consent, satisfaction, and compliance.

In conclusion, the theory of historical or natural evolution, favored by
contemporary jurists, emphasizes that the state's origin is multifaceted and influenced
by various factors. It recognizes the complex interplay of social, economic, and
political dynamics that contribute to the formation of the state.
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Chapter Two: Elements of the State:
Regardless of the constitutional variation in defining the state, a consensus is
growing that, for a state to exist, a group of citizens must live securely inside a

specified territory, subject to a sovereign power. As a result, three elements are
required to establish the territory, and the political authority.
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First Principle: The Population (People):

The population refers to the collective group of individuals who reside and live
within the state's territory and are connected to it through a legal bond, namely
nationality. They are subject to the state's sovereignty.

Generally, the population tends to have moral cohesion based on ethnicity,
language, religion, or other elements. However, this is not an essential requirement,
as a state may comprise components that deal with the majority regarding origin,
language, religion, or traditions. This situation raises the issue of minorities.

In any case, whether or not there is moral cohesion, all population members are
linked by a political and legal bond, namely citizenship or nationality. This
relationship connects the citizens to their state.

In summary, a state's population consists of individuals who inhabit its territory
and are united by legal ties, primarily nationality. While there might be shared
cultural or moral elements, they are not essential for the existence of a state.
Regardless of these factors, all population members are bound by a political and legal
relationship: citizenship or nationality.
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First Branch: Concept of the Population:

The concept of the population has two aspects: the social aspect and the political
aspect.

In the social sense, the population refers to all people who live on the state’s
territory, regardless of age, origin, gender, cultural level, or mental state. The state’s
nationality unites them, and they are generally called citizens.

In the political aspect, the population refers to individuals who hold the state's
nationality and enjoy the right to exercise civil and political rights, particularly the
right to vote. These individuals' names are included in the voter lists and collectively
referred to as the electorate.
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Thus, the social concept of the population is broader than the political concept,
which excludes various categories of individuals based on their legal status. This
exclusion could stem from reasons such as legal incapacity or criminal actions.
However, the constitutional system is the most significant factor that brings the two
concepts of the population closer or distances them from each other.

When a constitutional system adopts a general suffrage system, the political
concept of the population aligns more closely with the social vision, as it only
requires certain organizational conditions, such as nationality, age, or legal capacity,
for individuals to be citizens of the state.

On the other hand, when a constitutional system adopts a restricted suffrage
system, the political concept of the population diverges from the social concept. In
addition to the previous organizational conditions, this system imposes additional
criteria on voters, such as possessing a specified amount of wealth, a certain level of
education, or belonging to a specific social class.

In summary, the population concept encompasses social and political
dimensions. The social concept includes all individuals residing within the state's
territory and linked to it through nationality. The political image includes individuals
who hold the state's race and have the right to participate in civil and political
activities, particularly the right to vote, based on the constitutional system in place.
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Second Branch: Distinguishing Between the Population and the People

If we consider the term "people™ in its general sense, it refers to the collective
group of individuals who reside within a specific state's territory and hold its
nationality. These individuals are commonly referred to as citizens. On the other
hand, the term "population™ is broader and encompasses all who reside within the
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state's territory, whether they belong to the state's people (in both the social and
political sense) or are foreigners who do not hold the state's nationality. The only
connection these foreigners have with the state is their residency within its territory.

The establishment of a state can be a set minimum number of individuals. A
state’s population could be as low as a few thousand, such as in the case of Monaco,
or exceed hundreds of millions, as in the case of India. However, it is noteworthy that
a larger population can contribute to the state's strength, economic growth, wealth,
and influence. In the modern era, even if a political entity has a small population, it
may not wield the same political influence as a state, despite having the necessary
legal elements.

This highlights the broader scope of the term “population” compared to the
social concept of the "people™ and the broader range of the social vision of the
"people” compared to the political idea of the "people.”

In conclusion, the distinction between "population™ and "people” lies in their
respective scopes. While the "people” refers to individuals who belong to a state and
hold its nationality, the "population” encompasses all residents within a state's
territory, regardless of race or legal status.
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Third Branch: Distinguishing Between the People and the Nation:

"people” refers to the collective group of individuals who constitute the state. It
Is considered one of the essential components of the state, as it comprises the human
element within it. Therefore, the concept of the people is intrinsically linked to the
existence, or non-existence of the state. If a state ceases to exist for any reason or
merges with another, its people become part of the new state's people.

On the other hand, the term "nation" refers to a human community bound by
common factors such as a shared origin, language, religion, history, and other
elements that create a sense of belonging to a social entity. The bond that unites
members of a nation is a natural and spiritual one, rooted in specific factors, without
carrying any legal implications.

The distinction between the people and the nation lies in the fact that the
connection among members of a nation is a natural and spiritual bond based on
specific factors, such as common human origin, language, religion, and shared
history. However, this bond does not carry any legal consequences. On the other
hand, the connection among the people of a state is a political and legal bond that
obligates them to pledge loyalty to the state, abide by its laws, and, in return, obligate
the state to protect their lives, property, and all rights recognized by the law. Unlike
the nation, the people of a state are not required to possess the characteristics and
elements of a country, such as a shared origin, language, or religion. People can exist
within a state regardless of differences in origin, language, religion, and other
elements that contribute to the existence of a nation. Homogeneity is not a
prerequisite for the presence of the people.

In this context, the idea of a nation only sometimes aligns with the concept of
the people. The people of a state might be part of a dispersed nation spread across
multiple states, or they could consist of a mixture of various nationalities. The former
case can be observed in the Arab nation, which is distributed among 22 countries,
while the former Soviet Union exemplifies the latter case.

However, the distinction between the concept of the people and the concept of
the nation does not preclude the possibility of overlap between them. A state’s people
can constitute a single nation, as in several countries, particularly in Western Europe,
such as France, Italy, and Germany.
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Fourth Branch: Distinguishing Between the Nation and the State:

The term "nation" refers to a group of individuals who inhabit a specific territory
and are bound together by common bonds and factors, leading them to desire to live
together. On the other hand, the term "state" refers to a homogeneous group of
individuals who permanently reside in a specific territory and are subject to a political
authority in the organization of their affairs.

While both the nation and the state share the elements of individuals and
territory in their definitions, they differ in several aspects:

1. Nature and Essence:

. The nation is a social and psychological reality based on homogeneity
and national affiliation resulting from shared characteristics and
elements.

. The state is a legal entity based on the political authority its individuals
are subject to.

2. Political Authority:

« Political authority is a necessary condition for the existence of a state but
not necessarily for a nation.

« A nation does not require a political authority; its unity is often based on
spiritual and cultural ties.

3. Precedence:

. A nation can exist independently of a state and encompass multiple
states. For example, the Arab nation is divided among various states, and
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the German nation is distributed between Germany, Austria, and parts of
France.

« A state can precede the existence of a nation. For example, the Swiss
state was formed by uniting individuals of French, German, and Italian
origins who originally belonged to different nations.

In summary, the distinction between the nation and the state is primarily rooted
in their bonds, with the nation being characterized by spiritual and cultural ties, while
the state is characterized by political authority. While a nation can exist without a
state and may encompass multiple states, a state requires political authority and can
include individuals from different nations. This distinction highlights that the
relationship between the nation and the state is not necessarily one of inherent and
absolute alignment.
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Requirement Two: Territory

The geographical area on which a state is founded is referred to as its territory.
The territory is necessary for the existence of a state because it provides a space for
the state to exercise authority over its inhabitants. It also includes the system that
enforces laws and regulations within its borders. This reaffirms the state's autonomy
from others.

The concept of territory encompasses the earth's surface and what lies beneath it,
forming the terrestrial territory. It also includes the area within or surrounded by this
surface, such as rivers, lakes, or oceans, which comprise the maritime territory.
Furthermore, the territory includes the airspace above both the terrestrial and
maritime domains, which is known as the aerial territory.

The territory is critical in defining a state's sovereign space, allowing it to
establish and maintain its jurisdiction, authority, and legal framework. Within its

defined boundaries, the concept of territory ensures the state's ability to control its
internal affairs, manage its resources, and protect the interests of its citizens.

-21 -



Z&gs,b)s” o8 oY ¢ yall

Sozey lasl ol Sl ol Hlel of Jlms Ll susll gl @eldl (e ualdd! $hazdl n=dl 5a
Lobus (oS5 a8y 2d¥lly Suec¥S Aol clodle 3 Jieny ddgs wldlasl § Joull Layas el
O oSy s ilil 3 Suate gl @uldl 058 O Lojtda Y.V pmpall j3le3g Joladl bglas Jleazuly
Sl Jies Jos lid ¢ s ludl (e (ol ol Lol us bjdy ¥ LS Leuaiguils QLLIE Suadis 055
@) SligeS gyaie Jos 631 L LLeSTy

First Subsection: Territorial Land

Territorial land refers to the geographical area within a state’s defined
boundaries. These boundaries can be established based on natural features such as
mountains, rivers, or seas, or through international agreements and treaties that
outline artificial boundaries. These boundaries may be marked using specific symbols
like pillars and structures, and they can also be delineated mathematically using
longitude and latitude lines. It is not a requirement for the state's territory to be
contiguous; it can be fragmented, as seen in countries like Japan and Indonesia.
Additionally, There is no minimum or maximum size requirement for the territorial
land area; some countries encompass entire continents like Australia, while others are
smaller in size lik symbols like pillars and structures and can also be mathematically
delineatede Monaco.
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Second Subsection: Maritime Territory

The maritime territory encompasses the waters and bodies surrounding a coastal
state, including the adjacent seas, inland waters, rivers, and lakes. It is important to
note that not all countries possess maritime territory, as its existence depends on the
state’s geographical location. For example, landlocked countries like Switzerland do
not have territorial waters extending to the sea.

The maritime territory is defined by international agreements and conventions,
typically extending up to 12 nautical miles (1 nautical mile = 1.5 kilometers) from a
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coastal state's baseline. This maritime boundary delineation allows for the utilization
and exploitation of the continental shelf, which includes the seabed and subsoil
beneath the oceans.
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Third Subsection: Airspace Territory

Airspace territory refers to the space that extends above a state’s land and
maritime territories. This airspace is not restricted to a specific altitude, at least in
principle. Each state exercises sovereignty over its own airspace, with the limitation
that innocent passage of civilian aircraft is allowed in accordance with bilateral and
multilateral international agreements, such as the Chicago Convention of 1944.

Regarding jurisprudence, the principle of absolute and exclusive state
sovereignty over the layers of air and space that extend above its territory to infinite
heights is a purely theoretical concept. This principle no longer aligns with the
realities revealed by modern scientific advancements and does not reflect current
practices in the realm of international relations. Human beings have ventured into
space, launching rockets, satellites, and spacecraft that penetrate the layers of air and
space belonging to all countries worldwide, often without obtaining their consent or
facing protests. As a result, this aspect of jurisprudence suggests the necessity of
defining airspace territory based on a specific altitude determined by a state's
demonstrated ability to exercise control within that space. Anything above that
altitude remains unrestricted, and the established diplomatic relations between states
would determine the extent of this altitude.

-23 -



The importance of airspace territory lies in the fact that it is where a country
shows its sovereignty and independence. Different people have different ideas about
what a state's right to its airspace territory really means. Some jurists say that this
right is a form of sovereignty, but this idea is wrong because sovereignty is about
people, not things. Others say that it is a right of ownership, but the most common
opinion is that airspace territory is just a framework within which states can exercise
their own sovereignty.
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Requirement Three: Political Authority

Political authority has evolved to encompass more than just the governing body
or institution that makes decisions on behalf of the entire community with the aim of
regulating its behavior and taking all necessary measures for that purpose.

It also refers to "the governing body within a state that makes all necessary
decisions on behalf of the national community, governs and administers the territory,
protects it, and organizes the use of its resources.” Even if there is a general authority
that people have to follow, that is not enough to prove that there is a state. Instead,
this authority must be recognized and accepted by the people, which means it must be
based on the will of the community as a whole.

To comprehend political authority as an essential pillar within a state, a
distinction must be made between the holder of authority and those who exercise it.
The political authority constitutes the state, consisting of both the rulers and the ruled
(the people), while the ruling class represents the exercise of authority.

gzl QLS Tz Algald Aaladl aylaull ( Jo1 ol (g s5iumntll Ci95LaMs Aol wlaid] § Jaiaogd! « Gatio 9l (5398
A12-111 4o 2009 Hise (s pall prae Aiygaz (8yalall

_04 -



:a._«._w\._g_w.“ s ! Q‘j'um :st” f;,.a."

ICEY g LQ.cb.si o oaR9 Aalu Jla §655 el Dusg Lol @l Bucls Gvads
Lyl (asbiase jeis gald dweliwed) Aaludl (18 (Lagiin dyuzs § 29kl
Lraglin pue (3 iy 13¥1 ldag L CesSxll Ly e wudlud Ll T kool (e daild Al L
21,89 L8 e
Le plais oiled aopddy Aaludl gas Comy ¢ 0gilall g Abalud) oy a5 Jlia (Y 1 ild Aol L
e lgall oda calliy fo IS cudlad okl 3 caladl mllall dyles B 51,831 elglu
G iaall @l Al o Lt Ley 39y ey Aulad clodlis (opled Ll (o sdad alaliy Lo
Loyl g Lds 1 cpa¥ 1 Gl ey .yl 3l 401 &l g8
Coaddl L iy Samy 6391 Aueyall Glbalid) S e goud LT (of 1Bk Sldg Ll dlals Lo
e sl JI ezl e pad LS Ads il alalld) Sy ddaing cnslgall o2l9 3 é Loy &S
.L.;.-)L"z)‘ _\.yqaﬂ
sliaa Ve L«)Sj ‘L.Qj..&.d‘ Ll L;"‘ﬁ" = LﬁL" é.Jan M L«i éi Bi>99 dale dalu L«i
oo Laylae! (S Y }’!3 dgall Q LJ E\f_)b.a 3i dejle 6)91 Aol 5929 pue
Branche One: Characteristics of Political Authority
The principle dictates that wherever a community exists, there is authority,
regardless of its type or the complexities involved in defining its concept. The
political authority of a state is distinguished by several key characteristics, including:

1. Authority Based on Consent: Political authority rests on the consent of those
subject to it, as demonstrated by their lack of resistance.

2. Legal Authority: Authority and the law have an inherent connection. Political
authority legislates laws that regulate individuals' behavior to protect the public
interest. Violators of these rules are held accountable.

3. Effective Authority: Political authority exercises practical powers and is not
merely symbolic. It employs the authority of coercion, including police and
military forces, to establish internal and external security.

4. Supreme and Sovereign Authority: Political authority is superior to all other
subordinate authorities. The entire population, including lawmakers and
enforcers, is subject to it. It signifie political independence on the international
stage.

5. Comprehensive and Singular Authority: Political authority encompasses and
applies to all aspects of human activity. Its singularity implies the absence of

conflicting or parallel authorities in terms of strength; otherwise, it cannot be
recognized as a state.

- 25 -



e gy alls due a1 (o dlabidl : S1 544l

Aab ol de gzl U510 LagisS (&1 Hgually 3allaws Lel o ,8¥1 daiay Alalus e Gllat 2age (£ dueyddl o
ALl dayllas oo gl gd izl Lple asdy & solidl e Leaglatsy Layiian (8 dabidl Gillas
ALl 2llall 5,541
Lasazmt (aed (&) CBlua¥ly Liwles Gybog layiias 3 381559 (blets Lot Ay Aaludl o) Jgdid
o 21,8% o Wl Aoy dll 5529 M8 Lo (a9 cBlosell o lmo 28K 3 Juad¥) aily paiml) 51,81 suiiing Lo po
Lape oo aubolyaasidl Aadasl s § oludl (29 (@Sl gl Igblian,
axdl) Osilally st dasoll Augilall uelsally Gillazy OE 13] Legydn Cyatll of Joadl aay
2o9( Ayt Aypegyiia) syiwll ao Gallany OF 13) goydue Jondl lia ol Jlass (Agdl @ Sisslall
Allaall § ol delgall ) lasszs § tilud o> Aegydia (0555 Alaludld (il Auegydn ) Ogilall
st 3 Baazll uelsall of dgull igilall
Branch Two: Authority Between Legitimacy and Legality
Legitimacy is a attribute attributed to authority when individuals believe that it aligns
with the principles established within the national community. It reflects the
conformity of authority's source, organization, and methods of exercise with the
societal ideals, expressing a correspondence with the concept of the public good.
We say that authority is legitimate when its source, methods of exercise, and
objectives align with what individuals within society believe to be the best course in
all aspects of life. Therefore, legitimacy does not exist if individuals do not accept the
governing approach, and it serves as the foundation for distinguishing democratic
systems from others.
An action or behavior is considered lawful (legitimate) when it conforms to the
situational legal norms, such as the constitution and laws (the legal hierarchy within a
state). An action is said to be legitimate if it is consistent with the constitution
(constitutional legitimacy) and complies with the law (legal legitimacy). Authority is

considered legitimate when its existence is based on the rules defined in the state's
legal system or those specified in the constitution.
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Chapter Three: Characteristics of the State

In order to distinguish between the characteristics of the state and its essential

elements, it is crucial to understand that the essential elements are the foundational
principles upon which a state is established. If any of these elements is absent, the
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existence of the state would cease. As for the characteristics, they are the distinct
attributes that define a state, and their loss does not necessarily lead to the dissolution
of the state. Therefore, the fundamental characteristics of the state that differentiate it
from other forms of organization are as follows:
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First Requirement: Legal Personality
Jurists define legal personality as "the capacity of an individual to acquire rights and
bear obligations." Since the ability to enjoy rights and bear obligations is restricted to
natural persons only, the emergence of certain entities, commonly referred to as
"legal persons,” has led them to share with natural persons the capacity to bear
obligations and enjoy rights. Examples of such entities include the state. However,
this has sparked significant jurisprudential debate, with opposing viewpoints

grounded in various arguments, while others support it and present their justifications
as well.
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First Branch: The Opposing View to the Legal Personality of the

State:

There are numerous jurists who reject the recognition of legal personality by the
state. Among them is the French perspective led by Léon Duguit, who famously
stated, "I have never had breakfast with a legal personality." He views the state as
nothing more than an expression of the will of a small group of individuals within
society, to which the majority of its members adhere. Criticisms are directed at this
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viewpoint for its failure to present an alternative to the legal personality that the state
possesses. It does not address how the state's actions, taken on its behalf, can be
attributed to its responsibility. Jean-Claude Suye countered Léon Duguit by saying,
"Yes, but | have seen him pay the bill for the meal many times." In truth, the
criticisms directed at these arguments are the same as those leveled against theories
of social solidarity and Marxist theory regarding the origin of the state.
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Second Branch: The Supporting View of the Legal Personality of the
State:
The recognition of legal personality as a general principle implies the state's capacity
to exercise rights and bear obligations. This capacity qualifies an entity to be a
positive or negative party in matters related to rights. In this context, legal personality
can be defined as "a collective of individuals and assets aiming to achieve a specific
purpose, recognized by the law with sufficient extent of legal personality to achieve
this purpose." Based on this principle, many jurists acknowledge that the state
possesses an independent legal personality distinct from individuals’ personalities. AS
a result, the state exercises all the rights granted to a legal person, and its personality

remains unaffected by the individuals who hold power and governance within it. This
viewpoint leads to several important implications :
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Firstly, Legal Capacity of the State:

Legal capacity of the state refers to its ability to undertake material and legal actions
and to substantiate them, except for those actions that contradict its nature as a legal

3000 ¢ 31l a2 0 bl dasi Glaai -

_28 -



entity and those that are restricted to individuals. The state enjoys distinct privileges
of public authority that are exclusive to it.
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Secondly: Independent Financial Liability:
On another note, the legal personality bestowed upon the state entails an independent
and distinct financial liability, separate from the liabilities of individuals acting on its
behalf and for its account. Moreover, all actions carried out by these individuals are
funded by state resources, regardless of whether they fall under the category of rights
or obligations. Whether it involves the management of public facilities or the armed
forces for defense and the police, any deductions from their rights are derived from
the state's financial liability (both its rights and financial obligations). As for the

source of these funds, the majority is typically derived from taxes, fees, and fines, as
well as financial benefits resulting from the administration of certain public projects.
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Thirdly: Unity and Perpetuity of the State

The state is not like any other entity; it is considered an independent legal entity
separate from its rulers. Therefore, the authority exercised by these rulers belongs to
the state, which they exercise on behalf of the national community and for its benefit.
This characteristic also generates a fundamental quality that sets it apart from other
legal entities, both natural and artificial, which is its attribute of permanence and
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continuity. The removal of incumbent individuals does not impact its existence.
Treaties and agreements entered into by the state, as well as the laws it enacts, remain
valid despite changes in the governing system or the individuals in authority who
have acted on its behalf. Furthermore, the rights that the state asserts against others
and its obligations to them remain binding and enforceable.
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Fourthly: Equality Among States

The recognition of the legal personality of the state gives rise to the emergence of an
international legal entity capable of undertaking legal actions and the ensuing
responsibilities. This in turn establishes an international legal person that possesses
rights and is liable, leading to the equality of states with one another in terms of rights
and duties recognized by international law. Additionally, the concept of equality
among states is underscored by the principle of sovereignty, which is a distinctive
attribute shared by all states.
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Second Demand: State Sovereignty
The topic of state sovereignty has been and continues to be one of the most
extensively debated subjects, both among scholars of international law and scholars
of constitutional law. Among the most challenging points for these scholars is the
adaptation of sovereignty - whether it is a fundamental pillar of the state or a
characteristic inherent to it. Despite the fact that prominent jurists consider it a

characteristic, as its loss does not lead to the dissolution of the state, unlike the pillars
which cannot persist if one of them is lost, this is in addition to their inability to
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establish a unified concept regarding its scope or content, its constituent elements,
characteristics, and manifestations.
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First Aspect: Aspects of Sovereignty
Based on the aforementioned, it is evident that sovereignty, fundamentally, can
take the form of legal sovereignty or political sovereignty and at times, practical
sovereignty. Moreover, this sovereignty has two dimensions or aspects: internal
sovereignty and external sovereignty. It can be either individual or territorial and
possesses two content categories: negative and positive.
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First: L egal Sovereignty and Political Sovereignty

Legal sovereignty refers to the entity empowered by the constitution or the law with
the authority to exercise sovereignty in issuing orders and laws and punishing those
who violate them. On the other hand, political sovereignty refers to the people in their
political context. Political sovereignty is vested in the people who choose those who
exercise legal sovereignty, particularly in democratic states.
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Second: Internal Sovereignty and External Sovereignty

Internal sovereignty refers to the absolute authority of the state over individuals and
entities within its territory. It has the right to issue orders and directives that carry
binding force, and no one disputes or competes with it in imposing its will within its
territory.

On the other hand, external sovereignty is the state's non-submission to any foreign
authority, thus equating states and asserting their independence from one another. A
state with external sovereignty does not receive directives from outside and does not
interfere in the affairs of other sovereign states. However, this does not exempt it
from the constraints of international law, treaties, and agreements it has entered into
willingly. Moreover, there are states that lose certain attributes of sovereignty and are
described as "sovereignty-deficient" states, such as states under mandate
(trusteeship).

e dd) Baleudly A8 Balud! LG

Jleel (oo dule ady Log 45 uzgs Lo JS5 Leasdd] JalS e Aol alales Zuylan (Gad duasd W1 Boliwed|

9 otiblgn) poledl oo Luayl (e orasdl) e Lisiled duaisy Lealsis Layalsl cileud) 6l cldyiais

i elal e sun Aol Al o G 9P Anaseadl salewd! Ll .aialgs of clealy (sl

@L& ol 5l 19388 ¢l 9w Lail g9 Linalgig LQJ.A‘jL Lpaid (gLl abéi(\ s LeSan o O s ca !
Leasd3)|

Third: Territorial Sovereignty and Personal Sovereignty

Territorial sovereignty entails the exercise of state authority over its entire territory,

including all that is present within it and all actions and transactions that occur on it.

This involves issuing commands and directives and enforcing laws upon residents

(citizens or foreigners) and upon objects or incidents within that territory.

Personal sovereignty, on the other hand, signifies that state authority is determined

based on the element of the people. This means that the state can subject individuals

who constitute its populace to its commands, directives, and laws, whether they are
within or outside its territory.
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Fourth: Negative Sovereignty and Positive Sovereignty

The essence of negative sovereignty is manifested in the non-subordination of a state
to any foreign state and its non-interference in the internal affairs of other countries.
On the other hand, positive sovereignty is manifested in a state's right to
independently regulate its internal and external affairs, free from foreign intervention.
This is achieved through establishing its legal systems and being recognized as
having the right to enter into treaties and agreements. The state exercises this positive
sovereignty by undertaking all necessary measures and actions that it deems aligned
with its interests, provided that it respects the principles of international law.
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Second Aspect: Characteristics of Sovereignty

The characteristics of sovereignty can be summarized as follows:

e State sovereignty is legal in nature, meaning it is not merely a material fact
but a status that is granted by law and established by a legal decision.

e |t is supreme and comprehensive, transcending all entities and not subject
to any higher authority. Moreover, obedience to it is obligatory for all
individuals without exception.

e Sovereignty is perpetual, extending beyond the lifespan of any single
generation, and it is not tied to the tenure of those in power.

e [t is indivisible and cannot be relinquished or divided. It is not open to
partial delegation or fragmentation.
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Third Aspect: Sovereignty Within the State

Sovignty within the state addresses the question of who holds actual sovereignty

erein reality. This query is primarily posed due to the conceptual nature of the state as

a legal entity, necessitating a tangible entity to exercise authority in practice. In other

words, it seeks to identify the actual owner of sovereignty. Several perspectives have
emerged in response to this, with the most significant being:
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First: Sovereignty for the Ruler

Until the late eighteenth century, it was believed that sovereignty belonged to
the ruler (the king) who received it from God, and this sovereignty was considered
absolute. During this time, there was a conflation between the concept of political
power and the person of the monarch. With the emergence of democratic principles
in the modern era, this perspective was abandoned, and scholars became divided into
two directions in defining the holder of sovereignty in the state. The first direction
confines sovereignty to the nation, while the second attributes it to the people.
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Second: Sovereignty for the Nation
The theory of sovereignty of the nation is attributed to the French philosopher Jean-

Jacques Rousseau, who emphasized in his famous work "The Social Contract" the

fundamental principle of the sovereignty of the general will, which arises from the

social contract. This concept of the general will is not the sum of individual wills
but the will of the collective entity. Therefore, it is said that sovereignty is an
indivisible and non-transferable unity, owned solely by the nation. The French

Revolution embraced this idea and transformed it into a constitutional principle.

The Declaration of the Rights of Man and of the Citizen in 1789 declared that "the

nation is the source of all sovereignty."

Among the most significant consequences of this theory are:

« It is not aligned with direct democracy or semi-direct democracy, which rely
on the principle of popular referendums. Instead, it is more compatible with
representative democracy, where individuals' roles are limited to electing their
representatives in the legislative council. As a result, elections become a public
function, and mandatory voting could be adopted.
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« A representative in the legislative council is considered a representative of the
entire nation, not just a delegate from their electoral district or political party.
They act as an agent of the nation.

Critiques directed at this theory include:

. Treating the nation as an independent entity separate from its individuals may
lead to recognizing it as a legal personality. This raises the question of who
holds sovereignty: the state or the nation.

. Embracing this theory could lead to authoritarianism, as sovereignty becomes
absolute.

« This theory poses a danger to the rights and freedoms of individuals, as laws
might be regarded as mere expressions of the general will, requiring
individuals to obey them even if they contradict their interests.

After fulfilling its role in countering earlier theories that attributed sovereignty to the
ruler, and in light of the criticisms it faced, jurisprudence turned to seek an
alternative theory, leading to the emergence of the theory of popular sovereignty.
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Third: Popular Sovereignty

This theory acknowledges sovereignty belonging to the people as individuals who are
born free and equal. Sovereignty is thus divided equally among them, with each
individual possessing a share of this sovereignty. In this context, “individuals"
refer to the people in their political sense.

Among the most significant consequences of this theory are:

« Voting is a right because citizens have a portion of sovereignty.

« Voting is a universal right for all members of the people in the political
context.

« Itis compatible with direct and semi-direct democracy.

« It is consistent only with a republican form of government.

« Laws reflect the will of the majority and are not sacrosanct, making them
subject to opposition, annulment, or modification.

- Representatives are considered agents of their constituents, giving the
electorate the right to remove them if they exceed their delegated authority.

Critiques directed at this theory include:

« If the theory of national sovereignty leads to the emergence of two moral
entities contending for sovereignty, the theory of popular sovereignty further
fragments sovereignty among the people. This raises questions about how it
can be exercised and who exercises actual sovereignty.

« Representatives may prioritize the interests of their constituents, regardless of
the well-being of future generations.

« The logic of this theory might inadvertently lead to the problem of the voters
being authoritarian over the representatives, as they retain the right to hold
them accountable and even remove them from office.

In conclusion, there is no need to make a direct comparison between these two
theories, as both are practically integrated into the constitutions of numerous
countries worldwide. Many countries have attempted to combine the strengths of

Asaliad pglally Bododl S guelill prlarll wud Fgdo Jof Aiwdl Allal s gimwdl Ggilall 3 Sl pslme U e talio - !
31 4o 2015/2014 deasloed Ziadl -3l — St eyl e daals

-37 -



both theories by incorporating principles such as general elections, the
independence of representatives, and popular referendums into their constitutions.
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Fourth: Inclusion in the Algerian Constitutions
The issue of sovereignty has been explicitly addressed in the Algerian
constitutions throughout different periods:

1. Constitution of 1963: Article 25 of the preamble explicitly states that the
people are the owners of sovereignty. Article 10 of this constitution further
emphasizes that exercising authority is the responsibility of the people. Article
27 states that national sovereignty is exercised by the people through their
representatives in the National Assembly.

2. Constitution of 1976: Article 5 of this constitution states that "National
sovereignty belongs to the people, exercised through referendums or by its
elected representatives."

3. Constitution of 1989: Article 6 of this constitution asserts that "National
sovereignty belongs to the people.”
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4. Amendment of 1996: The second paragraph of Article 6 in this amendment
asserts, "National sovereignty belongs solely to the people.” Additionally,
Article 7 introduces that the people exercise their sovereignty through the
constitutional institutions they choose and through referendums and elected
representatives.

5. Constitutional Amendment of 2016: Article 7 in its second paragraph
reiterates that "National sovereignty belongs solely to the people." Article 8
further states that the people exercise their sovereignty through the
constitutional institutions they choose, as well as through referendums and
elected representatives.

6. Constitutional Amendment of 2020: Article 7 of this amendment affirms that
the people are the source of all authority and that national sovereignty belongs
solely to the people. Furthermore, the constitutional framers have established
mechanisms and safeguards for the exercise of popular sovereignty. Article 3
of the same constitution highlights that the people, as the holders of
sovereignty, exercise it indirectly through their elected representatives, such as
the President of the Republic and members of parliament. Additionally, they
exercise direct sovereignty through popular referendums.

The inclusion of these provisions in the Algerian constitutions underscores the
foundational importance of popular sovereignty as a guiding principle in the
governance and political structure of the country. It reflects a commitment to
ensuring that the will of the people is at the core of decision-making processes and
the exercise of authority.
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The Third Principle: State Subjection to the Law
The concept of state subjection to the law has become a distinguishing feature of
modern states and a fundamental principle of constitutional law that all countries
strive to uphold and respect. This principle, in general terms, entails the subordination
of the governing authorities, as well as all state institutions and bodies exercising
power (legislative, executive, and judicial), to the law. In other words, all decisions
and actions of public authorities must conform to the pre-established law, just as
individuals are bound by it.

This principle emphasizes that the state and its authorities are not exempt from the
law; rather, they are subject to the same legal framework as individuals. Any law
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enacted is subject to potential modification or repeal through established and
predefined procedures and methods. This principle is known as the principle of
legality or the rule of law. As a consequence, the state does not possess absolute
freedom in legislating and amending laws; instead, there exist specific criteria,
controls, and conditions that must be adhered to.
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The First Category: Interpretative Theories of State Subjection to the

Law
The most significant of these theories are as follows:

Firstly, the Theory of Natural Law:

This theory posits the existence of a natural law that applies universally,
encompassing a set of eternal principles governing human behavior. These principles
are derived from the inherent nature of human beings as rational and social beings.
The natural law predates the existence of the state, thereby imposing constraints on
rulers who are obligated to adhere to it.

Critics of this theory point out its ambiguity, as rulers could enact laws as they see fit
and claim that these laws are in accordance with or derived from natural principles.
Additionally, this theory fails to account for the evolving and dynamic nature of laws
in response to societal changes, unlike natural laws which are considered fixed.
Secondly, the Theory of Individual Rights:

This theory asserts that individuals possess inherent rights that predate the existence
of the state and the community itself. Individuals do not relinquish these rights upon
joining a political organization such as a state. Rather, the state is established to
protect and support these rights, which constitute the raison d'étre of its existence.
Thirdly, the Theory of Self-Restraint:

Due to its sovereignty, the state cannot be unconditionally subject to laws that it itself
creates, nor can it be compelled to respect such laws, as it would undermine its
freedom to carry out its functions. However, the state is compelled to respect and
enforce the law in order to fulfill its functions, achieve justice and security, and
ensure obedience from those subject to its authority.

A notable criticism of this theory comes from the French jurist Léon Duguit, who
argues that there is no true subjection if subordination stems solely from the
autonomous will of the subordinate. The constraints that are established, amended, or
revoked at the will of the entity imposing them do not constitute genuine constraints
at all. This theory leaves open the possibility of non-compliance with the law by
rulers, as those who create the law can easily alter or abolish it.
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Fourthly, the Theory of Social Solidarity:

Proposed by Léon Duguit, this theory asserts that the state is bound by the rules of
positive law imposed by social solidarity, which is considered a social truth and
necessity that gave rise to the state. It explains the basis of the legitimacy of
authority. Consequently, social solidarity limits the authority of the ruler and acts as a
constraint upon it.

Critics of this theory argue that the legal norm's positivist nature is only acquired
through the state, which defines the content and source of the norm, rather than being
a result of individuals' adherence to it.

These are the theories that have attempted to establish a foundation for explaining the
obligation of authority to abide by legal rules when exercising its functions. Among
them, the theory of self-restraint is closest to reflecting the reality.
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The Second Cateqgory: Practical Means Ensuring State Subjection to

the Law

What distinguishes a constitutional state from others is its subordination to legal rules
in all its activities. To embody the rule of law, certain fundamental guarantees must
be in place, including the following:

Firstly, the Existence of a State Constitution:

The constitution must be written and amendable only under specific and sometimes
complex conditions. This ensures that rulers respect it and refrain from changing laws
according to their whims. The constitution defines the state's powers, as well as the
rights and freedoms of individuals.

Secondly, Gradation of Legal Rules:

This principle necessitates that the lower rule conforms to the higher rule, both in
form and content. At the top of this hierarchy is the constitution, followed by
international treaties ratified by the state, organic laws, ordinary laws, and finally
regulations and administrative decisions.

Thirdly, Separation of Powers:

Each branch of government must adhere to the rules established by the constitution
for the exercise of its powers. This prevents a branch from exceeding its authority or
encroaching upon the powers of another. The legislative branch enacts laws, the
executive branch enforces those laws, and the judiciary applies them to disputes
arising during implementation. This principle is encapsulated in Montesquieu's
famous dictum "power should check power," as expressed in his work "The Spirit of
the Laws" (L'Esprit des lois).

Fourthly, Supremacy of the Law:

Everyone is required to respect the laws, ensuring the principle of equality among the
people before legal provisions.
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Fifthly, Recognition of Public Rights and Liberties:

A legal state system assumes the safeguarding of equality and the protection of
individuals' rights and freedoms in the face of state authority. The state is not merely
expected to respect these rights; it is obligated to guarantee and uphold them.
Sixthly, Establishment of Judicial Oversight and Independence:

Judicial oversight is an effective means of protecting individuals from arbitrary
exercise of power in its various forms. This can only be achieved through the
independence of the judiciary, ensuring that it is not subject to any other authority.
These practical means collectively ensure that the state remains bound by legal
principles in its operations, reinforcing the concept of the rule of law.
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Chapter Four: Forms of States
States can be categorized based on their internal power structure, specifically in terms
of their composition, into simple and composite states.
Section One: Unified Simple States
Unified simple states are characterized by the concentration of sovereignty, where the
state appears as a single, homogeneous, and integrated entity. Its key elements—
authority, territory, and people—display complete coherence. Political authority in

these states is vested in a single government. Consequently, the political unity of the
state remains unaffected by decentralized administrative divisions. The officials
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responsible for these administrations are mere instruments for executing directives
issued by the central government.
It is worth noting that the lack of administrative unity does not have any impact on
the political unity of the state. In fact, the prevailing trend is to share powers between
local units and the central government. Some states have employed alternative
systems alongside decentralization, such as the system of political subdivisions. In
this system, these subdivisions possess the authority to self-regulate their legislative
and executive bodies as prescribed by the constitution. This form exhibits certain
characteristics, including:

1. Unity of sovereignty

2. Unity of the constitution

3. Unity of political authority

4. Unity of territory

5. Unity of nationality and international personality
This form underscores the unified nature of political and legal aspects within the
state.
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Section Two: Composite States
Composite states are composed of two or more states that have united to achieve
common goals. The distribution of governing powers within these states is contingent

upon the nature of the union and the type of relationship binding them. Jurisprudence
distinguishes between four main types of unions that give rise to composite states:
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Section One: Personal Union
A personal union arises when two or more states come together under a single ruler,
while each state retains its external independence, full international personality,
internal sovereignty, and governing system, including its constitution and general
legislative, executive, and judicial powers. In a personal union, the objective is not to
create a new state, as long as each member state maintains its complete autonomy in
relation to the others. The aspect of union between these independent states is most
evident in the unity of the heads of state. In this type of union, there is a single head
of state who governs all the member states. The head of state is the sole and
distinguishing manifestation of the personal union. Consequently, a personal union is

temporary and ceases to exist as soon as the tenure of the head of state ends or if
there is a change in the person occupying that position.
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Consequently, several outcomes arise from this type of union, including:

1. No New International Personality: A personal union does not give rise to a new
international personality. Each state retains its distinct international identity.
As a result, each state maintains its own foreign policy, diplomats, treaties with
other countries, and international responsibility for its legal actions.

2. Distinct Nationality: Nationals of each member state are considered foreigners
by the other state. In case of war between one of the states in the personal
union and a foreign state, the other member states remain neutral.

3. International War: If war erupts between two states within the union, it is
considered an international war rather than a civil war.

4. Preserved Internal Governance: Each state retains its own internal political
system, and the form of governance is unaffected by the establishment of the
personal union.

This implies that there is no requirement for uniformity in the political systems
of the member states within the union. Often, the systems differ significantly. For
example, a personal union could exist between a state with a parliamentary monarchy
and another with an absolute monarchy.

Examples of personal unions include the union between England and Hanover,
established in 1714 when the ruler of Hanover ascended the throne of England. This
union ended in 1837 when Queen Victoria took the throne in England due to the
Hanoverian law of succession not allowing females to inherit the throne unless there
were no male heirs in any branch of the royal family.
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Branch Two: Confederation or_Confederationist or Independent
Union:

The confederation or confederationist union arises as a result of an agreement
between two or more states in an international treaty to enter into the union, with
each state retaining its sovereignty, meaning its independence from the other union
states, both externally and internally, as well as maintaining differentiation in the
state leadership, whereby each of these states has its own distinct head of state.

The manifestation of the union among these independent states, though separate from
each other, involves an alliance aimed at achieving common interests and
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purposes, such as ensuring security and protecting integrity or pursuing economic
Interests among them.

The coordination among the union states is entrusted to a joint political body, which
could take the form of a conference, assembly, or council. This body is based on
complete equality and delicate balance among the member states, with each state
being represented by an equal number of representatives. All member states stand
on an equal footing in this representation, irrespective of differences in terms of
power, area, or population.

This body carries out an advisory role by determining the common policies for the
member states through recommendations that require the consent of the member
states before their implementation.

Several consequences follow from the above:

Each state of the union retains its international personality and external
sovereignty, allowing it to maintain its independence in its international
dealings. It can enter into treaties on its own and engage in wars independently,
although this is often conditioned by not conflicting with matters of common
concern stipulated in the confederation agreement. The agreement usually
includes a defensive alliance and requires mutual assistance in case of war.
Wars between the union states are considered international wars.

Each state of the union maintains its internal sovereignty, allowing it to have
its own political system, which could differ significantly from the political
system of other states. Each state also retains its separate nationality, such that
its citizens are considered foreigners in the eyes of other member states.

The confederal union does not establish a new state or international
personality. The joint body, despite its political significance, lacks international
personality and does not represent an international person. In reality, this body
is considered a mere joint conference composed of representatives chosen by
the governments of the union states, who represent their respective states in a
conference limited to determining general policies in specific areas, without
exercising direct authority within the member states of the union. Decisions of
the conference or joint body, even if unanimous, are only enforced by the
member states, requiring the agreement of these states, which possess the
authority to take the necessary measures for their implementation.

Given that the authority of the conference or joint body is specified in the
treaty, it cannot be modified by addition or reduction except through the
collective agreement of the member states. States that do not agree to the
amendment have the right to secede, and the right of secession is one of the
characteristics of the confederal union that each state exercises as it sees fit.
This is a genuine right that states can exercise even if explicitly provided for in
the agreement.

Examples of confederal unions include the United States (1776-1787) and the Swiss
Confederation (1815-1848). Another example is the League of Arab States
established by seven Arab countries in 1945 to defend the independence and
interests of Arab countries, which now includes twenty-one member states.
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Branch Three: Real or Effective Union:

The real or effective union is formed by the joining of two or more states, all of
which are subject to a single head of state and merge into a new international
personality. Each state of the member states maintains its internal political system,
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and this is due to the fact that the real or effective union goes beyond the unity of

the head of state as in the personal union. Instead, it establishes a strong bond

among the members through the personality of the union, which is the sole

International entity. This entity assumes responsibility for foreign affairs,

international administration, diplomacy, defense, and military operations.

The integration of member states into the union results in a unified foreign policy, as
well as diplomatic representation, and members are bound by the treaties and
international agreements concluded by the union.

Several consequences follow from the above:

« As mentioned earlier, the aspects of the real union focus on the head of state
who has the right to lead all member states. Similarly, in terms of foreign
relations, each state entering the union loses its individual foreign personality
and merges into a single international personality, which is the international
personality of the union itself. This results in the external sovereignty being
vested solely in the union.

. The aforementioned unified external representation leads to the disappearance
of the independent international personality of member states, merging them
into a single external personality established for the union. This results in the
unity of external representation for all union members, and all members are
bound by the union's external actions and are responsible for their outcomes.
For example, all members are bound by the treaties concluded by the union.

« Wars declared by the union or wars declared against it encompass all union
states. If a war breaks out between these states, it is considered a civil war.

« Each state of the union retains its internal sovereignty, maintaining its own
internal governance system, including its specific constitution and the exercise
of its general legislative, executive, and judicial powers.

Examples of real or effective unions include the union between Sweden and Norway
starting from 1815 under the rule of the King of Sweden, which continued until
1905 when the two states separated through the Treaty of Stockholm. Another
example is the union between Austria and Hungary from 1867 to 1918.
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Branch Four: Federal Union:
The federal union is an alliance of several states that merge into a single federal state,
which assumes all external competencies on behalf of all members. Additionally, the
federal state manages certain aspects of the internal affairs of its constituent states or
provinces. The federal union does not merely establish a union between independent
states; rather, it constitutes a complex single state comprising states or provinces. In
essence, it is a higher state entity above the states within the union, where their
individual identities are subsumed under the international personality of the federal
state. As a result, the member states of the federal state do not possess the right to
secede, unlike the member states in a confederal union.
The foundation of the federal union is based on a dual constitutional system within
the state. Alongside the federal constitution that regulates the authorities of the
federal state, there exist state constitutions for the constituent states or provinces,
which delineate their legislative, executive, and judicial powers. This leads to a form
of decentralization known as political decentralization, which differs from
administrative decentralization where the multiplicity of authorities is limited to the
executive aspect.
The emergence and dissolution of the central union occur through the following
means:

« The central union is established through either of two methods: The first

method involves the integration of several independent states into a single
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state. This is the most common method and has been seen in the United States
of America, Switzerland, Australia, and Canada. The second method occurs
when a unified state disintegrates into several smaller entities, which then form
the central union. This method was observed in Brazil, Argentina, and Mexico.

« The termination of the central union takes two forms: In the first form, the
central union transforms into a confederal union or a real union. The second
form entails the transformation of the central union into a unified single state,
with the constituent states becoming mere administrative divisions or
provinces.
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Firstly: Foundations of Unity in the Federal Central Union
Federal states rely on three main approaches to distributing competencies between
federal authorities and the authorities of the constituent states within the union. These
approaches are as follows:

1. Enumerated Powers Approach: In this approach, the federal constitution
explicitly lists the competencies of both federal authorities and state
governments. However, this method has been criticized for placing humerous
restrictions on the evolution within the union and for generating practical
disputes due to the lack of clear demarcation of authority.

2. Enumerated Federal Powers Approach: This approach, followed by
countries such as the United States of America, Switzerland, and the Soviet
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Union, involves the federal constitution specifying the competencies of federal
bodies in detail. This is typically employed when the common links and
interests among the union's peoples are not significantly strong. As a result, the
federal authority is not strongly reinforced, and its competencies are confined
to clear limits. Other competencies are left to the authorities of the constituent
states, which places them in a stronger position when dealing with federal
authority. This approach tends to emphasize the aspects of independence more
than unity among the member states within the union.

3. Enumerated State Powers Approach: In situations where the common links
and interests among the constituent states are very strong, the competencies of
the states are enumerated in detail. This approach provides wide-ranging
competencies to federal bodies through the federal constitution, while
delineating specific competencies for the authorities of the member states
within the union. Matters beyond these competencies are left to the jurisdiction
of the federal authority.
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A: Foundations of Unity on the International Stage

The federal central union is based on the principle of international personality
unity, meaning that the federal state interacts with the countries of the world in all
fields, including concluding primary treaties, establishing diplomatic
representation, engaging in trade and cultural relations, and other international
relations, including entering into a state of war with foreign countries. From this
perspective:

* The federal state is the entity addressed under the rules of international law, and it
alone bears international responsibility. The internal states within the federal
central union do not possess international personality and do not have the right to
engage with foreign countries.

» Citizens of the federal state appear as a single people with a single nationality.
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» The federal central union is based on a unified territory that represents the
geographical entity of the state in its interaction with the outside world. This
territory is composed of the combined territories of the constituent states forming
the federal central union.
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B: Foundations of Unity on the Domestic L evel

These foundations encompass a federal constitution, federal legislative authority,

central authority, and federal judicial authority (federal judiciary). We will discuss

these as follows:

1. Federal Constitution: This constitution serves as the legal foundation
upon which federal states operate. Approval of the federal constitution project
must be obtained from the original constituent authority within each state of
the participating states in the union for the constitution to come into effect.

This process occurs when a central union is formed among several unified
states.
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The federal constitution is typically formulated through ordinary and uncomplicated
procedures, especially if the pre-union state is simple. Once the federal constitution is
enacted, all federal authorities, as well as state authorities, become bound by its
provisions.

Characteristics of this federal constitution include:

« It is a codified, rigid constitution that cannot be easily amended through
ordinary legislation. This is due to its significant importance in defining the
jurisdiction of the central government, parliament, union, and state
governments.

« All these bodies must adhere to its provisions, and any violation, no matter
how minor, is prohibited. Consequently, effective oversight over the
constitutionality of laws is essential, typically enforced by a supreme judicial
body.

« In most cases, the federal constitution imposes specific limitations on the states
within the union, which they must adhere to and cannot contravene.
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2. Federal Leqislative Authority: This authority consists of two chambers
as a general rule. The first chamber is a House of Representatives that
represents the people of the federal state as a whole. Its members are elected
through elections in which all citizens of the state with the right to vote
participate. The second chamber represents each state, and this chamber is
proportionally structured to ensure equality among the states.

In other words, the State Council is composed of an equal number of representatives
for each state, regardless of its size or population. The federal parliament is entrusted
with legislative authority in central union matters, including foreign affairs, national
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defense, and financial issues such as customs, currency, and various forms of
transportation. It also deals with matters related to citizenship, immigration, and other
issues concerning federal states.

Furthermore, the federal parliament shares legislative authority with state legislative
councils, setting the general rules for their operation and limitations on their
jurisdiction. State parliaments must adhere to and respect these restricted rules when
formulating their internal legislation. The jurisdiction of each state parliament is
limited to issues within its competence, with the stipulation that these laws must not
contradict the internal jurisdictions of the federal parliament.
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3. Federal Executive Authority:
This authority consists of the Head of State and the Federal Government.
Given that most federal countries adopt a republican system, the Head of State
is elected by the collective population of the federal state. This election can be
direct, as is the case in Mexico and Brazil, or it can be indirect, where
representatives elected by the people choose the Head of the Central Union.
This indirect method is used in countries like Argentina and the United States.
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The Federal Government is responsible for implementing laws and legislation issued
by the federal parliament. It also issues federal decisions and ensures their
implementation throughout the entire federal state, regardless of the regional
boundaries of the states. The manner in which the federal government carries out its
duties may vary. It can opt for a direct approach, managing its own administration
present in all states and issuing orders through its established channels. This method
is employed in the United States.

Alternatively, the federal government may adopt an indirect approach, whereby the
federal state assigns the task of implementing federal laws and decisions to the
individual states. This approach was followed by the German Constitution of 1919.
There can also be a mixed approach, where some federal decisions and laws are
executed by federal agencies present within the states, or by officials appointed by
the federal government to represent it in various states. In this case, the member
states are responsible for implementing other laws. This mixed approach is seen in
the Austrian Constitution of 1922 and in Switzerland.
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4. Federal Judicial Authority:
The federal judicial authority is vested in a federal supreme court, which may
be assisted by other federal courts distributed throughout the federal state. It is
essential that the judges composing this supreme court are impartial and
appointed in a manner that ensures their independence from any political
authority.
The primary role of the federal supreme court is to adjudicate disputes of a general

nature involving the federal state. It also resolves conflicts between the federal state
and the member states. The court is responsible for deciding cases arising between
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two or more member states, where a state government is a party to the lawsuit.
Additionally, the court collaborates with other federal courts to handle cases brought
by ambassadors, foreign ministers, consuls of foreign countries, disputes between
citizens of different states or against foreigners. It also determines the
constitutionality of federal laws challenged before it or laws enacted by member
states that may contravene the federal constitution. This federal supreme court
requires a specific number of judges to be present to issue judgments.
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Secondly: Aspects of States' Autonomy in the Federal Central Union:
Each state among the member states in the federal central union enjoys a significant
degree of self-autonomy. Each state exercises its own jurisdiction through a specific
constitution, government, legislative assembly, and judiciary responsible for applying
the laws promulgated by the respective legislative authority within the state's regional
scope. This will be elucidated as follows:

A. Constitution: Every state is entitled to have its own constitution, which is
drafted by its constituent authority with complete freedom. The state possesses the
autonomy to amend its constitution, subject only to the limitations imposed by the
federal constitution on all states.

B. Legislative Authority: The inhabitants of each state have the right to elect a
separate parliament for their state, which assumes legislative authority by enacting
laws specific to the state. These laws govern the political, social, and economic
aspects of the state, all within the constitutional boundaries defined by the state
constitution and the federal constitution above it.

C. Executive Authority: The executive authority encompasses the political and
administrative functions within each state. Each state has its own government, which
operates independently from the federal government, free from any form of oversight
or direction from the central authority in the federal capital.

D. Judicial Authority: Each state establishes its own dedicated courts,
responsible for applying its laws and adjudicating disputes arising among its residents
within its regional jurisdiction. This jurisdiction is exercised alongside the federal
judiciary.

In essence, each member state within the federal central union maintains a
considerable level of self-autonomy, characterized by its own constitution,
government, legislative body, and judiciary. These entities operate within the
framework of laws enacted by the state's legislative authority, all within the
constitutional limits set by the state constitution and the federal constitution above it.
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Thirdly: The Concept of States’ Autonomy:

Despite entering the central union and relinquishing their international personality
and external authorities on the international level in favor of becoming states, these
states still retain certain aspects of their internal sovereignty. They possess general
legislative, executive, and judicial powers.

This signifies that they have internal authorities, with competences determined by
both the local state constitution and the federal constitution, which allocates
responsibilities between these state authorities and the federal central authorities.
While the autonomy of the states does not reach the level of full-fledged nation-
states, it remains reserved for the federal state alone to be recognized as the sovereign
entity. The federal state has the right to exercise many facets of this sovereignty over
all states.

As a result, all bodies and residents of the states must adhere to the decisions made by
the federal constitution, as well as the laws enacted by the federal legislative
authority and the directives of the federal executive authority. These mandates are
automatically enforced without requiring states' approval or consent. Despite the dual
authority structure within the central union, it remains a single state with a single
president and a single nationality, which is the nationality of the federal state.
However, residents of the states do not possess distinct nationalities. Moreover, the
states have an equal right to participate in the formation of federal bodies and
institutions as a collective whole.
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Fourthly: Distribution of Competences between the Federal State and
the States:

Certain competences exist that are non-controversial, which are reserved exclusively
for the federal state, such as matters related to the military, currency, diplomatic
representation, treaty-making, and declaration of war — essentially encompassing
foreign policy matters. These competences are exercised by and through the federal
authority.

Conversely, competences that can be exercised either by the union or by the states
often give rise to debate. This type of dispute is commonly resolved through the
distribution of competences as delineated in the federal state constitution.

Contemporary constitutions regarding the distribution of competences between the
federal state and the states generally follow one of the following approaches:

A. The First Approach: Defining competences exclusively granted to both the
federal state and the states.

This approach contends that detailing competences in an exclusive manner for both
the federal state and the states would lead to overly detailed provisions in the federal
constitution, undermining the nature of constitutions that lay down general principles
and foundations of the state. Furthermore, no matter how detailed the federal
constitution may be, it cannot predict all potential future matters, inevitably sparking
disputes between the federal authority and state authorities.

B. The Second Approach: Enumerating competences specifically held by the
central state while leaving all others to the states.

This approach treats states as the default, and federal competences as the exception.
Most centralized federations adopt this method. The rationale behind this approach
often stems from the origins of federal states that were formed through a compact of
sovereign states, each having complete autonomy. Thus, the states seek to preserve a
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significant portion of their powers through this approach, although practical realities
have often shifted this approach.

C. The Third Approach: Specifying state competences while reserving the
remaining competences for the federal state.

In this approach, federal competences become the norm, while state competences
become exceptions. Such a distribution of competences can potentially bolster the
central authority of the federal state, possibly leading over time to a transition from a
complex federation to a simpler state.

This type of federation exhibits diversity in its patterns across states, as demonstrated
through an examination of certain federations, such as the United States of America.
In the U.S., the federal system's central authority is based on a tripartite structure of
legislative, executive, and judicial branches. The legislative branch is bicameral,
ensuring representation of both the people and the states — the House of
Representatives elected by the people and the Senate representing states equally, with
two senators from each state regardless of its population.

The executive branch is headed by an elected individual, the President of the country,
who is assisted by state secretaries (not ministers). The President appoints and
dismisses them at will, without being bound by their opinions, except by his consent.
The President is responsible for executing the laws.

The judicial branch is embodied by the centralized judiciary, specifically the Federal
Supreme Court, which plays a pivotal role in interpreting the constitution, settling
disputes between states and the central government, as well as disputes among states.
Additionally, the court monitors compliance with the constitution, laws, and
judgments issued by lower state-level courts.
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Fifthly: Distinquishing Between Central Federal Union and
Independent Confederation Union

The central federal union, as previously mentioned, consists of several states, each of
which is granted certain aspects of internal sovereignty that it shares with the federal
state, unlike external sovereignty which is exclusively vested in the federal state
without involvement from the states.

On the other hand, the independent confederation union, or as it is often referred to,
the "compact” union, is nothing more than a treaty concluded among several states,
forming a union based on this treaty. Each state retains its full international
personality and internal sovereignty equally.

There are distinctions between these two types of unions, the most significant of
which are as follows:

*The independent confederation union derives its existence from a treaty concluded

among the member states, whereas the central federal union is established through
internal legal proceedings, typically a federal constitution. Consequently, amending
the content of a confederation union requires unanimous agreement among all parties
to the establishing treaty, while amending the federal constitution does not necessitate
such unanimous consent from the states; a majority suffices.

_ 65 -



In the independent confederation, the competences and goals of the union are
managed by a collective body, often called an assembly, conference, or council. This
assembly comprises representatives from the contracting states, and usually requires
unanimous agreement of the member states to make specific decisions. In the central
federal union, federal authorities exercise their competences directly over individuals,
without the need for approval from the constituent state authorities.

«In the central federal union, all members of the populace share a single nationality,

the nationality of the federal state. In contrast, in the independent confederation,
citizens of each state retain their own nationality tied to their respective states,
making them foreigners in other member states.

* In the event of a war between two states within an independent confederation, it is

considered an international war. However, wars between member states within the
central federal union are categorized as internal civil wars.
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Part 11: General Theory of Constitutions.

Studying some elements related to the concept of the state (general theory of the
state) is not sufficient on its own to encompass the general principles of constitutional
law. Therefore, it is necessary to address some other topics that are related to the
general theory of constitutions, particularly concerning the concept of constitutional
norms, their sources, and types. Also, examining their evolution, including their
origin, amendment, and termination. Lastly, a study of the oversight of the
constitutionality of laws, with a mention that each time these elements are applied to
the Algerian constitutional system.
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First Topic: The Concept of Constitution and its Types
Constitutional law is a branch of public law that studies the content of the
constitutional document, that is, the constitution. Based on this, we will examine
some elements related to the constitution, including its definition, sources, and types.
First Point: Different Meanings of the Constitution
The term "constitution™ carries various meanings: linguistic, political, and legal.
First Subsection: Linguistic Meaning
The term "constitution” is not of Arabic origin; it is derived from Persian. It
means the fundamental law and is equivalent to the French word "constitution." It
refers to the foundation, organization, structure, or fundamental law. According to
this view, the constitution in a broad sense implies a set of fundamental rules that
determine the manner of forming and organizing a community.
However, in its true sense, the constitution is the document that organizes the
state and its governance.
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Second Point: Legal Meaning

The legal meaning of the constitution encompasses two concepts: the formal
concept and the substantive concept.

First Concept: Formal Concept of the Constitution

The formal definition of the constitution refers to a collection of legal rules
contained in the constitutional document. This definition is confined to the provisions
within the constitutional document established by a special body, subject to specific
procedures different from those used in ordinary law. However, this definition does
not align with reality as it denies customary constitutions.

Second Concept: Substantive Concept of the Constitution

The substantive concept of the constitution refers to the collection of legal rules
that regulate the form of the state, the system of government, and the distribution of
political authority. It also addresses the relationship between authorities, their
jurisdictions, establishments, and regulations. Moreover, it includes legal rules that
outline individual rights and fundamental freedoms, whether enshrined in the
constitutional document or other legal instruments (written or unwritten).

From this definition, we deduce that every state has a constitution, whether
codified or customary. A written constitution in a single document is not a
prerequisite. Constitutional rules can exist outside this document, whether in
customary practices, ordinary laws, or judicial decisions.
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Second Point: Sources of Constitutional Rules
Constitutional rules derive their content and substance from several sources that
confer upon them their obligatory nature. The following is an overview of the most
important sources of constitutional rules.
First Subpoint: L egislation
Legislation is a fundamental source of legal rules, especially constitutional ones. This
Is due to the increased involvement of the state, the complexity of its activities, and
its growing connections with states, communities, and individuals. Legislation refers
to a collection of written legal rules established by an authorized body. It applies to
all individuals, regardless of their status. Legislation comes in various forms:
fundamental legislation and organic legislation.
First Concept: Fundamental Legislation
Fundamental legislation refers to the collection of written legal texts issued by a
special authority, often known as the constituent power. It defines the system of
governance, includes rules related to the organization of authorities, their
jurisdictions, and their relationships with each other and with individuals.
Second Concept: Organic Legislation
Despite the constitutional document's role as a primary source of constitutional rules,

there are topics related to the constitutional system specified in laws enacted by the
legislature (legislative authority). These laws are known as organic laws. Written
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constitutional documents often cannot cover all the details of governance. Therefore,
the constitutional founder sometimes allows the legislative authority to pass laws
related to the system of government, the formation of public authorities, their
jurisdictions, etc. Consequently, legal texts become sources of the constitutional
system.
In this context, the Algerian constitutional founder, under Law No. 16/01 of the 2016
constitutional amendment, stipulates in Article 141 that the parliament enacts organic
laws in the following areas:

« Organization and functions of public authorities

« Electoral system

« Laws related to political parties

« Laws related to media

. Basic law of the judiciary and judicial organization

« Laws related to finances
The approval of an organic law requires an absolute majority of the members of the
National People's Assembly and the Council of the Nation (the two houses of the
Algerian parliament). Additionally, the organic law is subject to conformity review
by the Constitutional Council before its issuance. This mandatory review by the
Constitutional Council and the requirement for an absolute majority for approval
distinguish organic laws from ordinary laws.
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Second Subpoint: Constitutional Custom
Constitutional custom is considered one of the oldest sources of constitutional rules.
While constitutional custom plays a fundamental role in states with unwritten
constitutions, its role in states with written constitutions is not necessarily
supplementary. For customary constitutional rules to be binding, certain conditions
must be met. These conditions consist of two main aspects: a material aspect and a
moral (psychological) aspect.
First: Material Aspect
The material aspect is represented by repeated acts and practices issued by a
governing authority within the state. For these acts to form a constitutional custom,
several conditions must be met:

1. The acts must be carried out by individuals with authority in the matter. These
actions are often issued by governing bodies such as the parliament, the prime
minister, or pertain to the legislative authority in terms of its formation,
jurisdiction, relationships with other authorities, etc.

2. The act must be accepted by the other bodies affected by the rule. Therefore,
an act issued by a governing body does not become a constitutional rule if it
faces opposition or lack of acceptance from other bodies.

3. The act's existence and stability over a relatively long period of time.
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Second: Moral Aspect

The moral aspect is the belief in the obligatoriness of the constitutional rule. It is the
recognition that the rule is legally binding and must be followed. This belief gives the
rule its obligatory nature and commands the same respect as other legal rules. The
constitutional custom that arises from this belief can take on various forms:

1. Interpretive Custom: When it aims to interpret a vague or ambiguous textual
provision of the constitution. It does not create a new constitutional rule but
clarifies how a certain obscure constitutional rule is to be applied.

2. Suppletive Custom: It addresses issues not regulated by the constitutional
founder. If the constitutional document fails to address a certain matter, the
customary constitutional rule fills the gap.

3. Amending Custom: This form of custom leads to changes in constitutional
provisions, either through addition or deletion. For instance, granting new
powers to a governing body that were not initially provided for by the
constitution.

In conclusion, constitutional custom is a crucial source of constitutional rules. It is
essential to meet the material conditions of repeated actions, acceptance, and stability
over time. Additionally, the moral aspect, involving belief in the binding nature of the
rule, further solidifies its status within the constitutional framework.
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Third Subpoint: Judiciary
The judiciary comprises a collection of judgments and decisions issued by
various judicial bodies regarding the application of legal rules to disputes brought
before them. When considering the judiciary as a source of constitutional rules, it's
important to distinguish between states with unwritten constitutions and those with
written ones. For instance, in states with unwritten constitutions like the United
Kingdom, the judiciary is recognized as an official source of constitutional rules due
to the precedents it establishes in handling presented disputes. In contrast, in states

with written constitutions, the judiciary is seen as an interpretive source in the
constitutional domain.
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Fourth Aspect: Jurisprudence
jurisprudence in the field of constitutional law serves as an interpretive source
that legal scholars can draw upon to provide insights and interpretations of the
constitutional document's content. It's not an official source of the constitution but
contributes to the broader discourse surrounding its interpretation and application.
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Branch Four: Types of Constitutions
Constitutions can be classified based on their form into written and unwritten
constitutions, as well as based on their amendment process into flexible and rigid
constitutions.
First Subsection: Written Constitutions
Written constitutions are a hallmark of modern states, originating from the
United States in 1787 and spreading to encompass almost all countries, including

examples like the French Constitution of 1875, which was issued in three documents.
The adoption of written constitutions is driven by the fact that writing is the primary
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tool for creating the constitutional document and compiling constitutional rules into a
single document. It also highlights the supreme will of society, making it easier to
access, comprehend, and adhere to its provisions, which can remain relevant for
hundreds of years. Additionally, written constitutions enable citizens to understand
their obligations towards the state and the rights inherent to their citizenship. Modern
states also need an organized framework to govern and establish a stable rule that
prevents chaos.

Furthermore, some countries require a written constitution for their survival and
unity, particularly central or federal states. This is due to the necessity of clearly
defining the competencies of local bodies and the central authority.

Second Subsection: Unwritten Constitutions

Unwritten constitutions consist of unwritten rules that arise spontaneously
through the exercise of state authority in fulfilling its duties. These rules emerge
through customs and historical precedents, gaining constitutional force over time due
to their consistent application by public authorities during their functions.

It's worth noting that the formation of unwritten constitutional rules doesn't
necessarily mean they cannot be documented. However, this documentation does not
change their unwritten nature; they retain their customary character.

An example of an unwritten constitution is the British constitutional system,
which relies mostly on ever-changing customs and practices. Among these customs is
the formation of the Cabinet and its functions, where the monarch appoints the leader
of the winning party in elections as the head of the government. The leader, in turn,
appoints their ministers, and the ministers must be members of the parliament. The
British monarchy also follows certain unwritten constitutional rules, such as the
necessity for the monarch to consult with ministers before exercising their
constitutional authority.

While the British constitution is unwritten, it doesn't mean there are no written
constitutional rules. Examples of these written rules include the Parliament Act of
1911, which defined the legislative authority, and the Act of Settlement of 1701,
which regulated the succession to the throne. However, despite the presence of
written rules, the British constitution remains predominantly unwritten.
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Topic Two: Evolution of Constitutions (Creation, Amendment, Termination)
The discussion about the evolution of constitutions primarily revolves around the
actions of a specific authority responsible for formulating the constitutional
document. This authority is referred to as the constituent power and can be
categorized into two types:
Original Constituent Power: This refers to the supreme authority responsible for
creating a constitutional document without being constrained by any prior legal text.
Its sovereignty allows it to establish the constitution, and it is not bound by any pre-
existing constitutional provisions. It holds the highest authority in the state and
encompasses all powers. Some prefer to call it the founding authority or the original
institution.
Derived Constituent Power: This is a secondary authority that intervenes to amend
the constitution. It's also known as the constituted power, as it is defined within the
constitution created by the original constituent power. Its role is to reconsider certain
provisions of the constitution within the limits prescribed by the original constituent
power during the constitution's drafting.
In light of this, the role of the original constituent power becomes evident in creating
constitutional rules, essentially giving birth to the constitution. On the other hand, the
derived constituent power's role emerges later, during potential amendments to the
constitution, as authorized by the original constituent power. The termination of the
constitution can be initiated by the established authority itself or through various
other means, whether ordinary or extraordinary.
Terminating a constitution is an intricate process, and the manner in which it
concludes can vary based on the context and circumstances.
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Topic One: Origins of Constitutions

Constitutions come into existence through the intervention of the original constituent
power, utilizing various methods. Jurists have classified the methods of constitution-
making into two categories: those that are non-democratic and those that are
democratic. The former category involves methods where the ruler's will prevails
over the people's will, or where a compromise is struck between them within certain
limits. These methods can be summarized as follows:

First Category: Non-Democratic Methods

These constitutions are characterized by the dominance of the ruler's will over the
will of the people, or by striking a balance between the two within certain limits.
These methods can be summarized as follows:

1. Imposition of Constitution (Constitution by Grant): In this approach, the ruler
unilaterally creates the constitution without popular participation. This can occur
when the ruler cedes some of their powers to the people through agreements,
covenants, or charters. This type of constitution is more prevalent in autocratic
systems, where rulers like kings, sultans, dictators, or monarchs issue the constitution
based on their sole authority. It can arise spontaneously based on the ruler's
discretion, or it may be influenced by internal pressures, where the ruler grants the
constitution to avoid a threat to their authority. Examples include the French
Constitution of 1814, the Japanese Constitution of 1889, and the Egyptian
Constitution of 1923.

2. Constitutional Agreement (Contractual Method): This method emerges when
the people assert their right to participate in the original constituent power alongside
the rulers. It typically arises after revolutions, coups, or popular pressures on
monarchs. In this scenario, rulers submit to the people's will to retain some authority
rather than relinquishing it entirely. This type of constitution appears during a
delicate balance Dbetween weakened but not extinguished royal authority and
increasing but not absolute people's influence. A constitutional agreement is formed
through the convergence of the ruler's and the ruled's will, based on freedom and
choice. Representatives of the people draft the constitution and present it to the ruler
for approval and signature. This method marks an important stage in the emergence
of democratic means for constitution-making. Examples of constitutions created
through the contractual method include the Iragi Constitution of 1925, the Bahraini
Constitution of 1973, and the Kuwaiti Constitution of 1962.
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The second branch: Democratic Methods.

Since the original constituent power, responsible for drafting the constitution,
represents the highest authority in the state, it is natural that this task should be
entrusted to the people, who are the ultimate sovereigns with authority over all
aspects of the state. Therefore, the constitution is created by the people through
democratic methods. These democratic methods for drafting the constitution
include two main approaches: the Constituent Assembly method and the Popular
Referendum method.

First: Drafting the Constitution through the Constituent Assembly.

When direct drafting of the constitution becomes impractical due to various
reasons, the people may opt to elect a body known as a Constituent Assembly. This
assembly’s task is to draft the constitution on behalf of and as representatives of the
people. The constitution issued by the Constituent Assembly is considered as if it
were directly issued by the people themselves. Once this constitution is
established, it is legally binding as long as the people have delegated this authority
to the assembly. This method first emerged in the United States and then spread to
countries like France in 1848, Germany in 1919, Austria in 1920, and Spain in
1931.

Second: Drafting the Constitution through a Popular Referendum.

This method differs from the Constituent Assembly approach because the
constitution is issued directly by the people themselves. The constitution only
becomes effective after the people have voted on and approved it through a
referendum. This referendum can be constitutional when its purpose is to gather
the people's opinion on constitutional legislation, including the establishment or
amendment of constitutional provisions. It can also be political when its purpose is
to gather public opinion on governance-related matters. The constitution can be
drafted using one of the following methods:

Electing a Constituent Assembly: A Constituent Assembly is elected to draft the
constitution, and the draft is then presented to the people for approval through a
referendum. This method involves both preparatory and approval stages, making it
fundamentally democratic in theory and practice.

Governmental or Parliamentary Drafting: The constitution may be drafted by a
governmental or parliamentary elite and then subjected to a popular referendum for
approval. This method is less democratic in the drafting stage but democratic in
terms of approval, as it requires a well-informed and engaged populace capable of
accepting or rejecting the proposed constitution.

In either case, the democratic methods ensure that the constitution is shaped by the
collective will of the people and that its content reflects their values, aspirations,
and governance preferences
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The second demand: Amending Constitutions.

Given that laws are subject to evolution in general, a constitution, regardless of its
clarity and precision when initially drafted, must adapt to societal changes to
maintain its vitality and relevance. It should respond to new societal needs through
amendments whenever the public interest necessitates. The process of amendment
involves reorganizing certain provisions of the constitution. As the state's authorities
are bound by the constitution's provisions, amending it is considered a right of the
people as the ultimate sovereigns. Therefore, the amendment process should follow
established methods and procedures outlined in the constitution, taking into
consideration the authority entrusted with the power of amendment (the subsidiary
constituent authority). Constitutional amendment typically occurs using one of two
approaches: legal amendment and political amendment.
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The first branch: Legal Amendment.
If the initial drafting of a constitution is typically within the purview of the original
constituent authority, the authority to amend it is delegated to the subsidiary
constituent authority. This is based on the premise that the constitution regulates the
latter through specific provisions that explicitly define its scope. Consequently, the
subsidiary constituent authority requires the existence of a valid constitution that
governs the state and delineates its powers. This authority can only intervene within
the framework provided by the constitution, following the procedures stipulated by it.
As a result, the nature of the amendment procedures distinguishes between rigid and
flexible constitutions.
First: Amendment of Rigid Constitutions.
Rigid constitutions are those in which amendments to their provisions can only occur
through specific procedures distinct from those used to amend regular laws. This is to
ensure the stability and durability of the constitution. Rigid constitutions generally
provide two methods for amendment: amendment through special procedures and
absolute or time-limited prohibition of amendment.
A. Amendment through Special Procedures: The constitutional founder defines
several stages for the amendment process, including proposing, preliminary approval,
preparation, and final approval. Typically, amendments are proposed by the
parliament, the government, both together, or the parliament in conjunction with the
people. The parliament then approves the amendment's principle, which is
subsequently prepared and finally approved. In certain cases, the approval is
presented to the people for a referendum.
B. Time-Limited and Absolute Amendment: In time-limited amendment scenarios,
the constitution states that no amendments can be made for a specific period or
during specific circumstances or exceptional situations, such as when a region of the
country is under foreign occupation or when the state's security and safety are
threatened.
Second: Flexible Constitutions and Their Amendment. Flexible constitutions are
amended using the same methods and procedures employed for ordinary laws.
Consequently, the distinction between the constituent authority and the legislative
authority is less pronounced. This results in the legislative authority having broader
powers within a flexible constitution. It can amend constitutional provisions using the
same conditions and procedures applied to ordinary laws, as well as enact, amend, or
repeal ordinary legislation.
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In this context, most customary constitutional rules are considered flexible, meaning
they can be amended without special procedures different from those used to amend
ordinary laws. A prominent example of this is the English constitution, where
Parliament has the authority to amend it, following the same procedures for amending
regular laws. Additionally, Parliament has the power to repeal any constitutional
rules, to the extent that it has been said that the English Parliament can do anything
except make a man a woman and a woman a man. However, it should not be inferred
that the idea of flexibility applies solely to customary constitutions, as written
constitutions might also allow amendments using the same procedures as regular
laws.
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The second branch: Political Customary Amendment.
Political customary amendment refers to the process where, over time, certain
provisions of the constitution are disregarded or not enforced. This practice is
commonly referred to as "customary non-application” of constitutional provisions. If
a particular body refrains from exercising its prescribed rights according to the
constitutional text, this abstention, over time, may lead to the nullification of that
provision due to non-use. Consequently, this can result in an amendment of the
constitution by effectively emptying it of certain provisions.
However, the majority of legal scholars contend that the non-use of a prescribed right
in favor of a public entity does not necessarily lead to the nullification of that right.
Thus, it is not automatic that such non-use would trigger an amendment process, as
any such amendment should explicitly be stated within the constitution.
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The third demand: Termination of Constitutions.

Constitutions are typically terminated through two main methods: the regular method
and the extraordinary method.

The first branch: The Regular Method.

It is commonly observed that constitutional documents usually do not contain
provisions on how they can be entirely revoked. They do not outline reasons for their
revocation or the process for doing so. While constitutions often include provisions
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for how certain portions can be amended, this does not imply that the authority vested
with partial amendment also possesses the authority to completely revoke the
constitution. As such, the power to revoke the constitution is usually reserved for the
people as the original sovereign authority. In some cases, this power may be
delegated to another authority apart from the original constituent authority, provided
this is explicitly stated in the constitution. This is often the case when the existing
constitution no longer aligns with prevailing societal developments, necessitating its
cancellation and the formulation of a new constitution. Generally, the initiative to
revoke the constitution comes from the ruling authority, and the approval of the
people is obtained through a constituent assembly or a popular referendum.

The second branch: The Extraordinary (Actual) Method.

The extraordinary method is an unconventional means of terminating constitutional
provisions. Constitutions typically do not specify this method as a legitimate means
of ending a constitution. This method often involves the use of force and violence,
such as revolution or coup d'état. When the population is dissatisfied with the existing
regime due to its tyranny or its failure to meet their aspirations and express their will,
a revolution might occur. A revolution, in this context, is an ongoing popular
movement led by the people or a segment of the population, often with the support of
the masses, aimed at bringing about a radical change in the political, economic,
social, and cultural structure of the state. If a revolution serves as a means of
terminating constitutional norms, it is understood as differing from reform, which
involves efforts by the governing authority to quell public anger or opposition
resulting from corruption within the existing order. Reforms might involve granting
certain rights and freedoms as a guarantee of stability and preventing public
discontent from turning into a massive revolution.

Additionally, the termination of constitutional norms and the subsequent change of
the constitutional system can occur through a coup d'état. In this case, the public is
not directly involved, and the change is brought about through a struggle within the
political elite. A coup d'état involves a group within the ruling class attempting to
remove another group from power through force and violence. The military often
plays a significant role in orchestrating such a coup, leading to what is referred to as a
military coup. This phenomenon is prevalent in many underdeveloped countries
around the world.
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Chapter Three: Evolution of Algerian Constitutions - A Case Study
The Algerian state has undergone five instances of constitutional revision. The first
Algerian Constitution, established in 1963 after the country gained independence,
was suspended by order on July 10, 1965, following the coup on June 19, 1965.
Subsequently, a new constitution was enacted in 1976, undergoing three subsequent
amendments.
A new constitution was introduced in 1989, which marked a pivotal moment in
Algeria's political landscape. This constitution was further revised on November 28,
1996, with several subsequent amendments, including those in 2002, 2008, and most
recently in 2020
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- DUBOIS Jean Michel et ROBERT Etien, « L'influence de la constitution Francaise de 1958 sur la constitution Algérienne de

Novembre 1976 », In RASJEP, Numéro 03 Septembre 1978, p 490.

- Voir aussi, BRAHIMI Mohamed, « Les filiations de la constitution Algérienne de 1976 », In RASJEP, Numéro 03 et 04,

Décembre 1988, p 618.
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First Subject: Emergence of Algerian Constitutions
The first formal constitutional document in post-independence Algeria was issued on
September 10, 1963. It was ratified by the National Council on August 28, 1963, and
approved by the people through a referendum on September 8, 1963. This
constitution was established democratically, employing the approach of a Constituent
Assembly and a popular referendum. The constitution was drafted during a
conference held on July 31, 1963, at the Majestic Cinema hall in Algiers.
However, the implementation of this constitutional document lasted only for 23 days
due to various exceptional external and internal circumstances faced by Algeria
during that period. These included border disputes with the Kingdom of Morocco,
internal power struggles among interest groups that had persisted since the Soummam
Congress and the Tripoli Congress, conflicts in the Kabylie region under Ait Ahmed's
leadership (Kabylie Crisis), and the military rebellion led by Colonel Chaabani.
In response to these challenges, former President Ahmed Ben Bella suspended the
constitution on October 12, 1962, invoking Article 19, which granted the President
the authority to take exceptional measures to protect the nation's independence and
institutions.
This situation persisted until the military coup on June 19, 1965, when Order 65/182
was issued on July 10, 1965. This order was considered a constitution for Algeria by
some and is sometimes referred to as the "Small Material Constitution.” It implicitly
annulled the provisions of the 1963 constitution. The language used in the order, such
as "once a constitution for the country is adopted, the Council of the Revolution shall
have sovereignty," indicated a shift in power.
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Order 65/182 remained in effect for over a decade, until the formal adoption of the
1976 constitution. The drafting process for the 1976 constitution involved a special
committee composed of experts in law and politics from the National Liberation
Front party. The project was discussed in a national seminar held in October 1976
under the party's supervision. The constitution was officially promulgated on
November 14, 1976, following a popular referendum on November 19, 1976.
Notably, the 1976 constitution underwent three successive amendments. The first
amendment, enacted by Law 79/06 on July 7, 1979, addressed presidential powers
and the establishment of the office of vice president. The second amendment,
implemented through Law 80/01 on January 12, 1980, introduced the Court of
Accounts. The last amendment took place through a referendum on November 3,
1988, reshaping the executive branch and establishing a dual executive system,
among other changes.

Subsequently, the 1989 constitution marked a new era for Algeria, as it introduced
reforms in response to economic challenges, political demands, and social needs. It
allowed for pluralism, embraced liberal principles, and emphasized individual rights
and freedoms. This shift was accompanied by the end of the single-party system and
the adoption of a multi-party system. The constitution was ratified in an
overwhelming majority by the people through a referendum on October 23, 1989.
The political crisis and constitutional vacuum resulting from the resignation of former
President Chadli Bendjedid on December 11, 1992, led to a significant breach of the
1989 constitution. Algeria experienced two transitional phases before the adoption of
the 1996 constitution. During these periods, temporary institutions were established,
and the constitutional framework of 1989 was partially set aside. The 1996
constitution introduced new institutions, including the dual parliamentary and judicial
systems. It was amended in 2002, acknowledging the Amazigh language, and again
in 2008 and 2020.
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Second Subject: Amendment of Algerian Constitutions

In Algerian constitutional history, the entities empowered to initiate constitutional
amendments have varied. Some constitutions have vested the exclusive right to
propose amendments in a single entity, such as the 1976 and 1989 constitutions. In
the 1976 constitution, Article 191 granted only the President of the Republic the
authority to propose constitutional amendments, stating: "The President of the
Republic has the right to propose amendments to the Constitution." Similarly, the
1989 constitution evidenced this through the content of Articles 7 and 163.

Certain constitutions, like the 1963 constitution, allowed both the President of the
Republic and the Parliament to initiate amendments. Articles 71 to 74 of the 1963
constitution provided for this process, where the President and an absolute majority
of the National Assembly deputies were involved. This shared authority was also
reflected in the 1996 constitution after the last amendment in 2016. Article 208 grants
the President the right to propose amendments, and three-quarters (%) of the
combined members of both chambers of Parliament can initiate amendments, which
the President can then submit to a popular vote, as stipulated in Article 211.
Regarding the methods of enacting constitutional amendments in Algeria, there are
various approaches. Amendments can be passed solely by Parliament through a
distinct procedure different from regular legislative processes. For instance, the 1976
constitution, in Article 173, required an amendment bill concerning constitutional
matters to be approved by a three-quarters majority of the National People's
Assembly, while ordinary laws under the same constitution required a two-thirds
majority (Article 115).

Similarly, the 1989 constitution (Article 164) states that if a proposed amendment by
the President does not affect the general principles governing Algerian society,
human rights, freedoms, and the fundamental balance of constitutional institutions, it
can be presented to the National People's Assembly for approval by a three-quarters
majority.

The same principle was retained in the latest amendment to the 1996 constitution. In
this amendment, introduced in 2016, Article 210 allows the President to choose a
shorter procedure, whereby the proposed amendment is presented directly to
Parliament without requiring a subsequent popular vote, provided it receives approval
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from three-quarters of the combined members of both chambers of Parliament. This
method was used for amending the 1996 constitution in 2002 and 2008.

However, it is noteworthy that the initiation of constitutional amendments largely
excludes direct participation of the people, who are considered sovereign and the
ultimate source of authority. This can lead to a perceived disconnect between popular
sovereignty and the process of initiating amendments, where the power to propose
amendments is concentrated in the executive branch, especially the President, rather
than shared more widely among the representatives of the people.

Moreover, constitutional amendments can also be approved through a lengthy process
involving a popular referendum. This means that a proposed amendment must be
presented to the people for their approval before it becomes effective. This approach
Is stipulated in the 1989 constitution (Article 163) and the 1996 constitution (Article
208). According to these provisions, the President can submit the proposed
amendment to Parliament for approval under the same conditions as ordinary laws.
Afterward, the proposed constitutional amendment is presented to the people for a
referendum within the fifty (50) days following Parliament's approval. This method
was also used in the 1963 constitution, where prior parliamentary approval was
required, as specified in Article 73.

However, it's worth noting that the process of initiating constitutional amendments
appears to be distant from the people, despite them being the ultimate source of
sovereignty and constitutional authority. The process of initiating proposed
amendments seems to be controlled by the executive authority and limited to the
jurisdiction of the President of the Republic. This highlights the contradictions
present in certain provisions of the 1996 constitution, particularly Article 8, which
states that "the constituent power belongs to the people,” and the provisions
concerning constitutional revision or amendment (Articles 208 to 212).

Furthermore, the acceptance of the amendment initiative by Parliament is always
subject to the assessment of the President of the Republic. This situation renders the
parliamentary proposal for a constitutional amendment insufficient to produce its
effect. The constitution does not provide for the issuance of a text that has been
approved by the representatives of the people through their initiative, unless it is
subsequently presented to a popular referendum by the President. Therefore, it
becomes evident that the President of the Republic holds an almost complete
monopoly over the authority to initiate proposed constitutional amendments. Without
his endorsement, no project or initiative for an amendment can be realized. This
contrasts with the common understanding that most constitutions around the world
grant the parliament the right to determine the necessity of amendments, given that
the parliament represents the people and is thus qualified to make the initial decision
in this matter.
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Section Four: Oversight of the Constitutionality of Laws.

In order to preserve the dignity of the constitutional document, the public authorities
established by the constitution and endowed with their defined competencies must
respect the provisions and principles it contains, due to its absolute significance. The
noble value of this principle would lack legal validity if there were no form of
scrutiny over laws to ensure their compliance with the provisions outlined in the
constitution. The fundamental objective of overseeing the constitutionality of laws
lies in safeguarding the constitution from any encroachment, while also embodying
the principle of the constitution's supremacy over other laws.

Various approaches have been taken to establish and shape the bodies entrusted with
the task of overseeing the constitutionality of laws. The majority of countries around
the world that have embraced this concept have differed in terms of the nature of the
body assigned the function of oversight. Some have designated a political body for
this purpose, referred to as political oversight of the constitutionality of laws. Others
have delegated this responsibility to a judicial body, known as judicial oversight of
the constitutionality of laws.
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First Demand: Political Oversight of the Constitutionality of Laws.

In this system, a political body is tasked with overseeing the constitutionality of laws.
Members of this body are selected either through appointment or election by the
government, parliament, or both together. The powers of this body vary from one
country to another. Notable examples of countries that have adopted this system
include France and socialist states.

First Branch: Political Oversight of the Constitutionality of Laws through a
Constitutional Council.

The initial signs of political oversight of the constitutionality of laws through a
constitutional council emerged in France. This involved the establishment of a
specialized political body responsible for assessing the compatibility of laws with the
constitution. The idea of this oversight can be attributed to the French jurist Sieyes,
who advocated for the creation of a political body with the primary function of
invalidating laws that contravene the constitution. His aim was to protect the
constitution from encroachments by public authorities.

The preference for political oversight over judicial oversight can be attributed to
various reasons:

Historical Context: Given the role that parliaments had played in invalidating laws,
the revolutionaries aimed to limit the authority of authorities and courts to intervene
in legislative matters. The need to restrict the role of the judiciary in constitutional
oversight stems from the principle of the separation of powers, preventing the
judiciary from interfering in the domains of the legislative and executive branches.
Legal Considerations: The law is considered an expression of the will of the people,
and according to this perspective, the will of the people holds greater importance than
that of the judiciary. Hence, the judiciary is not authorized to assess the
constitutionality of a law that reflects the will of the people.

These ideas gained widespread support, leading to the enactment of the French
Constitution of the Eighth Year on December 15, 1799. This constitution entrusted
the role of oversight to the Senate, acting as the guardian of the constitution.
However, this body proved ineffective as it became a tool in the hands of Napoleon.
This form of oversight was also introduced in the 1946 French Constitution under the
name "Constitutional Committee." However, this committee was also constrained in
its ability to review the constitutionality of laws, requiring specific and complex
conditions such as a request from the President of the Republic with the unanimous
consent of the committee. Despite criticism, the drafters of the 1958 French
Constitution assigned the function of oversight to a political body called the
"Constitutional Council,” responsible for reviewing the constitutionality of laws
before their enactment. Consequently, the following discussion will briefly present
this experience, including the composition of the Constitutional Council, the
notification mechanisms, and its key competencies.
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Firstly: Composition of the Council.

In France, the Constitutional Council is composed of members by virtue of the law.
These members include former Presidents of the Republic who are still alive (whose
terms have ended) and nine other members appointed for a nine-year term. One-third
of the members are renewed every three years. The President of the Republic
appoints three members, the President of the National Assembly appoints three, and
the President of the Senate appoints three. The President of the Council is chosen by
the President of the Republic from among the members. These members are not
allowed to hold concurrent positions in the Council, Parliament, the Ministry, or the
Economic and Social Council.

Secondly: Competencies of the Council.

The French Constitutional Council's competencies involve verifying the compliance
or non-compliance of laws with the constitution, including ordinary laws,
international treaties, organic laws, and the internal regulations of both houses of
Parliament. This verification occurs upon a request from the President of the
Republic, the Prime Minister, the President of the National Assembly, the President
of the Senate, or 60 deputies from either house. If the Constitutional Council finds
that a law violates the provisions of the constitution, the law is considered null and
void, and its decision is binding on all public authorities, with no possibility for
appeal.

Additionally, the Council has other responsibilities. It oversees the election of the
President of the Republic and reviews any challenges related to their election. It
supervises referendums and announces their results. The Council also automatically
reviews the constitutionality of laws and is responsible for settling disputes related to
the validity of the elections of deputies and senators. Furthermore, it determines cases
of incapacity of the President of the Republic to carry out their duties and provides its
opinion in exceptional cases when the President resorts to them.

Thus, it can be said that political oversight of the constitutionality of laws through the
Constitutional Council is a form of prior control before laws are enacted and come
into effect. This oversight has a distinct political aspect as it is carried out by a
political body, namely the Constitutional Council. However, how did the Algerian
constitutional framers adopt the system of oversight of the constitutionality of laws?
The Algerian state, like many others, adopted the system of oversight of the
constitutionality of laws since its first constitution in 1963. It subsequently solidified
this concept in its later constitutions. Algeria was significantly influenced by the
French experience and adopted the political oversight approach through the
Constitutional Council. The following discussion will outline the emergence of the
idea of oversight of the constitutionality of laws under various Algerian constitutions
and focus on the study of this oversight under the 1996 constitution
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A - Emergence of the Idea of Oversight of the Constitutionality of Laws in
Algeria.
As mentioned earlier, the idea of oversight of the constitutionality of laws emerged in
the first constitution of the Algerian Republic in 1963. It addressed this concept by
establishing a Constitutional Council, although it did not put it into practice under
that constitution. The creation of the council was stipulated in Article 3 of the
constitution, and it was composed of seven members as outlined in Article 63:

1. The Chief Justice of the Supreme Court.

2. The Presidents of the Civil and Administrative Chambers of the Supreme

Court.
3. Three deputies from the National Assembly chosen by the assembly as
representatives of the legislative authority.

4. A member appointed by the President of the Republic.
The President of the Constitutional Council is elected by its members. The main
competencies of the council were to judge the constitutionality of laws issued by the
National Assembly and legislative decrees issued by the President of the Republic.
This judgment would occur after being notified by either the President of the
Republic or the President of the National Assembly. It's worth noting that the duties
of this council were limited, and it did not extend to oversee the constitutionality of
treaties, electoral disputes, etc. However, this council was never inaugurated due to
the suspension of the 1963 constitution only 23 days after its issuance.
Under the 1976 constitution, the topic of oversight of the constitutionality of laws
was not addressed. This was influenced by socialist ideology, which was strongly
reflected in this constitution, advocating for a single-party governance system. This
constitution moved away from the principle of separation of powers and emphasized
the unity of power. Despite a recommendation from the fifth congress of the National
Liberation Front party in December 1983 to establish a high body for the review of
the constitutionality of laws, no such institution was created.
The 1989 constitution, however, did introduce the creation of the Constitutional
Council in Article 153. The council consists of seven members, two of whom are
appointed by the President of the Republic, two are elected by the National People's
Assembly, and two are chosen by the Supreme Court from among its members. The
President of the Constitutional Council is appointed by the President of the Republic.
The members serve for a non-renewable term of six years.
In terms of its competencies, the Constitutional Council primarily serves as an
authority responsible for overseeing the constitutionality of laws. It does so either
upon notification by the President of the Republic or the President of the National
People's Assembly (Article 156). It also fulfills a role similar to an electoral court and
has additional consultative functions.
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The 1996 constitution followed a similar direction as the 1989 constitution but
expanded the council's composition and responsibilities.
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B - Oversight of Constitutionality of Laws under the 1996 Constitution.
Under the 1996 constitution, the Constitutional Council is formed according to
Article 183, consisting of twelve members as follows: four members, including the
President and Vice-President of the Council, are appointed by the President of the
Republic; two members are elected by the National People's Assembly; two members
are elected by the Council of the Nation; two members are elected by the Supreme
Court; and two members are elected by the Council of State. The term of membership
Is eight years and is not renewable. Half of the members' composition is renewed
every four years.
The Constitutional Council only reviews the constitutionality of laws based on
notifications from specified authorities as outlined in Article 187 of the 1996
constitution. These authorities include the President of the Republic, the President of
the National People's Assembly, the President of the Council of the Nation, and the
Prime Minister. Additionally, the Constitutional Council can be notified by 50
deputies or 30 members of the Council of the Nation.
One noticeable aspect of this setup is that a majority of the council's members are
appointed based on political considerations. Among the twelve members, only four
represent the judiciary, indicating the prevalence of political representation over
judicial representation. The fact that the President of the Republic appoints the
President and Vice-President of the Council, who play significant roles, raises
concerns about the personal and political nature of these appointments. It would have
been more appropriate for the President of the Council to be elected from among its
members rather than appointed by the President.
Upon closer examination of the council's composition, it's evident that all three
branches of government are represented, with each having an equal representation of
four members. It also seems that the scope of notifications was expanded after a
constitutional amendment in 2016, broadening the notification process from three
specified bodies or authorities to additional entities, similar to the practice in France.
Thus, it would have been advisable to further expand the scope of notifications to
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include other entities, such as the Prime Minister and a specific number of
parliamentarians.

In terms of its competencies, Article 182 of the 1996 constitution sets the primary
task of the Constitutional Council as overseeing the respect for the constitution.
Pursuant to Articles 190 and 191, the council is responsible for reviewing the
constitutionality of treaties, agreements, laws, and regulations.

Beyond its oversight powers, the Constitutional Council has other functions. It
supervises the election of the President of the Republic, examines challenges to
presidential elections, announces the results of popular referendums, monitors
campaign finances, oversees the election of parliament members and announces
election results, and handles challenges related to these elections. The council can
also be considered an advisory body, as in cases of presidential incapacity, it
convenes obligatorily to determine the reality of the impediment and unanimously
proposes to the parliament to declare the impediment. In cases of presidential
resignation or death, the final vacancy of the presidency is established, and in cases
where the vacancy of the presidency of the Council of the Nation coincides with the
resignation or death of the President of the Republic, the vacancy of the presidency is
unanimously established and the impediment of the President of the Council of the
Nation is established. The President of the Republic consults the President of the
Constitutional Council in cases of declaring a state of emergency or siege.
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C- Judicial Review of Leqislative Constitutionality under the 2020
Constitutional Amendment
In the context of the 2020 constitutional amendment, the constitutional architect

introduced changes to the oversight of the constitutionality of laws, which deviate from the
provisions established by the 2016 constitutional amendment. These changes encompass
multiple aspects:

1. Replacement of Oversight Body: The constitutional reform in 2020 replaced the
oversight entity, which was formerly the Constitutional Council, with an
independent constitutional institution known as the Constitutional Court. This new
institution is responsible for conducting conformity review, constitutionality review,
and the mechanism for declaring laws unconstitutional. Unlike the previous system,
the Constitutional Court now renders decisions regarding these matters, without
seeking advisory opinions.

2. Types of Oversight: The oversight of constitutionality now consists of two categories:
mandatory prior oversight and optional prior oversight. Additionally, there exists
optional subsequent oversight. This is a departure from the earlier singular form of
oversight.

3. Inclusion of Orders in Oversight: For the first time, orders are subjected to
constitutionality review. This expansion of oversight to include orders enhances the
comprehensiveness of the oversight mechanism.

4. Majority Requirements: The Constitutional Court now determines the conformity of
organic laws with an absolute majority of its members, unlike other legal texts where
a simple majority suffices. This higher threshold underscores the constitutionality
review of organic laws.

However, despite these changes, the foundational rules and guidelines established by the

2016 constitutional amendment for overseeing the constitutionality of laws remain intact.
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The Constitutional Court exercises diverse forms of oversight over legal texts, whether in
the form of treaties, organic laws, ordinary laws, orders, or regulations. These oversight
forms are categorized as follows:

1. Conformity Review: This form of oversight is mandatory prior. The Constitutional
Court evaluates whether certain legal texts align with the constitution and prevents
their enactment if found to be unconstitutional.

2. Constitutionality Review: This oversight can be both mandatory prior and optional
subsequent. The Constitutional Court assesses the constitutionality of treaties, laws,
and regulations. It acts as prior oversight for treaties and laws and subsequent
oversight for regulations.

3. Compatibility Review of Laws and Regulations with Treaties: This oversight is
optional prior for laws and optional subsequent for regulations. The Constitutional
Court examines whether laws and regulations are compatible with treaties.

4. Referral of Unconstitutionality: This oversight is optional subsequent. In case the
constitutionality of a text is challenged, the Constitutional Court reviews it and
determines whether it is unconstitutional.

In conclusion, the 2020 constitutional amendment replaced the oversight body, introduced
new oversight types, extended oversight to orders, altered majority requirements for
organic law conformity review, and eliminated the advisory role in constitutionality review.
Nonetheless, the foundational principles for overseeing the constitutionality of laws,
established by the 2016 amendment, are preserved, and the Constitutional Court plays a

crucial role in overseeing the constitutionality of various legal texts.
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Second Branch: Oversight of the Constitutionality of Laws through a Legislative
Body.
This form of oversight is prevalent in socialist countries and aims to solidify the
popular will. It is believed that only the parliament itself, as the representative of the
people, can evaluate its own actions. Some countries that have established this type of
oversight include:

« Former Soviet Union: The task of oversight was assigned to the Presidium of
the Supreme Soviet, which represented the legislative authority. It exercised
control over adhering to the constitution and interpreted the laws of the Soviet
Union. It also had the power to annul orders and decisions of the Council of
Ministers of the United Republics if they were not in line with the law.

. East Germany: Under the 1968 constitution, oversight was delegated to the
Council of State. This body was responsible for examining draft laws and
ensuring their constitutionality. Criticisms of this approach stem from the fact
that it doesn't assign the task of oversight of the constitutionality of laws to an
independent body separate from the legislative authority. Instead, it entrusts it
to the issuing body itself, which is referred to as self-regulation.

In conclusion, the political oversight system of the constitutionality of laws is a
preventative system that involves nullifying laws that violate the constitution before
their enactment, which is considered preferable to challenging them afterwards. This
system is not contradictory to the principle of the separation of powers. However, it
can be influenced by political inclinations at the expense of the rule of law. This type
of oversight requires high qualifications and competencies due to its nature.
Additionally, the political body responsible for oversight may often align with the

appointing authority, making it less independent. Considering all these reasons,
judicial oversight of the constitutionality of laws emerged as an alternative.
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Second Demand: Judicial Oversight of the Constitutionality of L aws.

Judicial oversight of the constitutionality of laws refers to assigning the task of
reviewing laws enacted by the parliament to a judicial entity. This entity could be
various courts or a specific supreme court as specified in the constitution. In this
manner, the judicial body's role extends beyond merely examining the compliance of
administrative decisions with the law and its application; it also involves monitoring
the alignment of laws with the constitution.

Undoubtedly, entrusting the task of verifying the compatibility of laws with the
constitution to the judiciary comes with numerous advantages that may not be present
if a political body were responsible for this task. This approach ensures the
examination of the constitutionality of laws independently of political considerations.
Judges possess guarantees of impartiality, objectivity, and independence in
performing their duties. Moreover, their legal expertise allows them to assess laws'
compliance with constitutional provisions. Judicial oversight guarantees individuals
the right to litigation, defense, open sessions, the justification and publicity of
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judgments — all standard procedures that make oversight of the constitutionality of
laws effective and genuine.

However, this approach has faced criticism, including the assertion that it violates the
principle of the separation of powers. Judicial oversight over the actions of the
legislative authority is seen as encroachment into its jurisdiction. Some argue that
judges assessing the constitutionality of laws strays from their primary role of
applying the law, turning them into evaluators and judges of laws rather than
enforcers. It's also argued that judicial oversight is an infringement on the
parliament's role as the expression of the nation's will and therefore an infringement
on the nation's sovereignty.

Despite these criticisms, many countries have adopted this system. Thus, this type of
oversight can be classified into two forms: oversight of the constitutionality of laws
through original cases (the first branch) and oversight of the constitutionality of laws
through referral or abstention (the second branch).
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First Branch: Judicial Oversight of Constitutionality through Original Lawsuits.
Judicial oversight of constitutionality through original lawsuits is explicitly stated in
the constitution's texts and provisions. This involves assigning the task to a judicial
entity specialized in examining the validity of laws if an individual challenges a
specific law's constitutionality through an original lawsuit. The entity then issues a
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verdict confirming the law's compliance with the constitution or nullifying it if it is
found to be in violation.

This method of oversight stands out as a legal means by which individuals can
challenge a law before its application. They rely on their constitutional right to file
such a lawsuit. However, this right, though derived from the constitution, is subject to
a condition: the application of the law should adversely affect their interests and
rights or potentially do so. Thus, they need not wait for the law to be applied before
filing a lawsuit. They can initiate the lawsuit as soon as the law is enacted, provided
they foresee that it may impact their interests.

Based on the lawsuit filed by the concerned individual, the judge examines the case
to determine whether the law in question conforms to or violates the constitution. If it
is found to be in violation, the judge rules for its nullification. This nullification is
considered final and not subject to appeal. It possesses absolute authority against all,
ensuring a unified judicial opinion in the realm of the constitutionality of laws.
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Second Branch: Judicial Oversight of Constitutionality through Referral or

Abstention.

Judicial oversight of constitutionality through referral or abstention is not explicitly
mentioned in the constitution but can be inferred based on the nature of the

constitution itself. If the constitution is rigid and does not expressly prohibit the
judiciary from engaging in such oversight, then it is within its rights to exercise this
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oversight through referral. To suggest otherwise would undermine the concept of the
constitutionality of laws and place the constitution in a position inferior to other laws.
The constitution, being the primary source of laws, differs in that it is more
foundational.

The oversight of constitutionality through referral or abstention is limited solely to
not applying the challenged law if it is found to be unconstitutional. This type of
oversight is only exercised based on a request or lawsuit filed before the competent
court. Its verdict does not nullify the law, even if it is found to be in violation of the
constitution. Despite the law's enactment and its potential impact on individuals'
interests and rights, they cannot challenge it seeking its annulment. Instead, each
individual must wait until the law is applied to them, refuse to comply with it, and
then bring themselves before the court as accused of non-compliance. At that point,
they can argue for the law's unconstitutionality. The court then examines the
individual's claim and evaluates the constitutionality of the law. If the court
determines that the law is unconstitutional, it abstains from applying it in that specific
case without formally nullifying it.

However, this does not mean that the court is bound by its own decisions. It has the
freedom to rule again on the constitutionality of the same law that it previously found
unconstitutional. The same principle applies to other courts; they are not bound by
the decisions of higher or other courts unless the ruling comes from the Supreme
Federal Court.
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